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BEYOND LAW REFOEM: GETTING THE
ADMINISTRATION OF CRIMINAL JUSTICE ACT,
2015 TO WORK FOR SUSPECTS IN NIGERIA

By
Stanley Ihe™

Absiract

This paper examines Nigeria's “revoluttonary legislation, " the
Administratiem of Criminal Justive Act (“ACIA"], in a context where
new lawis oo mor necessarily Iranslare to tanpible ontcomes, Indeed,
ioargues thar law reform, withowt more, connot transform any
svstemt. AS might be expected, it beging by enpaging the debate why
oy ey reform initiazives do not fve up to their promise in Nigeria,
The answer lies somewhere berween the structure of federalism we
aperate and the lack of coordirion of sffores in the past.
engaging ACI, an effort v made to identify what is new and
different, namely imporrant safepuardy, incliding detention time-
fimits (maximum of 28 davs); ebolition of wlawfil bur prevalent
practices spch ay arrest for a civil wrong; and mandatory record
Keeping to promote accountability in the system. Given that reforms
aperate within a Specific comexr, the paper argues that the current
SOVEXNMERE’S cumpuign apaingt corvupion and the monitoring
mechanism established wnder ACIA affer critical opportunities for
implementation but congions of challerges (o overcome to guarantee
sote modicim af effective implementation, including the perennial
politics of fawiry federalism; capacity and infrastructure deficits and
corruption. Finally, the paper vecommends public information about

e —

* . The Autior wrore o substantial pare of this paper during his time a5 a
Reagan Fascell Democracy Fellow a1 he Nuional Endowient [or
Democracy, Washingion DC {(Oewber 2006 - February 2017), He
matefully acknowledges the support of Sally  Blair (Seminr Dhrecior,
Fellowship Programs) and Zerxes Spencer (Semur Mznager, Feltowslip
Proprams) a1 WED
LL.M iMazstrachi), The views expressed by his article are personal (o the
author. They o 1 represent she opinions or policies of the Open Socieny
Foundations or ;my of its associared programmes.



2 Bevond Law Reform: Gerting The Admirisiration O Criming! Justice
Act, 2005 To Work For Suspects In Nigeria

the existence and provisions of ACJA: strengthening of existing
oversight mechanism to keep insiitutions in check: and crucially g
review of similar effort in Lagos under ity 2007 Low with a view o
learning lessons with which to enhance the experience al the federal
level,
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1. Imtroduction

Although there has been a lot of investment in the criminal Justice
system,” not much has been achieved in terms of tangible oulcomes.
There are a few reasons for this.' One is the type of federal
structure Nigeria operates. There is a federal police institulion *
which is the gate keeper to the system, Tt serves institutions such as
the judiciary and prosecutors departments — ar federal and alate
levels* The prisons, which serve as receptacles for conviels and
suspects alike fall under federal control, Ordinarily, this should not
be a problem piven that “crimingl law™ is an itern under the
comeurrent  legislative  list  (meaning  that  federal and  state
EOVernment can make laws with respect to criminal law).

However, it is a major problem becsuse these institutions do not
necessarily coordinate with one another.® Indeed, they ofien owe

L Investments in terins of human and material TESCHITCCS,

3. For moce on this challenge, pleass sec The 5, “Re-inventimg Pretrial Practice
n Nigeria: A Reflection on e Police Dty Soliciors Scheme, ™ Niperian
sartows! Human Rights Commission Jouraad { December 2012 VWal 2, 186-
203,

4. Section 21401} of the 1999 Coostituion essblishes o “Migeria Police
Forze M

3. Most stales have magistratelares cours and high courts with criminal
Jurisdiction. The federal bigh court is aiso vested with limited criminal
Juriadiction, The jurisdiction of each court is speli our in jts establishment
lemislation amdior rules

6 Chidi Odinkalu describes the sitaion in these words: "With thiny =ix siales
and a federal capital rerritory, Migeria has a1 least thirty-seven criminal
Justice systems. 26 of them belonging to cach stale and one federal criminal
justice system. The architectwre and mechanics of 1his petwoek of
mmstitutions, powers aid capabilitles are quice coquplex. Designed to work in
unison for omimal odcemes, e variour elements Seeti. An reality to be
poised againgt one asother i a FEiIONERER Thal assures ron-performinnce
and inaceion.” {Emphasis mine). See Odinkalu ©, 4 “Bynergies, Nerwnorks
aod Not-works: Joined up Arrangeroens for Effective Criminal Tusrice
Administeation in Migeria® Keynote  Presentation  fo Workshop  on
Networkitg Criminal Justice organized by the Wigerian Institute of
Advanced Lepal Stadies, {June 2012} fon file with author),, p. 8.
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A 2015 To Work For Suspecis I igeyia

allegiance to Jdifferent levels of government to the detriment of the
gysiem.’ '

_-':lLI[-I_ﬂhl;_'T reason that we have No0 SCCN COMMMSTSWras Ouisomes

i that interventions in the scetor do 0ot necessarily connect’ so
although there is a lot guing on, they are happeming in the coniexl al
silos thereby limiting overall vutcomes and cffectiveness. There has
been one attempt in the past to provide a legal basis for courdination
among government instilulions in the field of Criminal Justice.”

Regrettably, it failed to gain traction for politicsl reasons. "“There
are a number of civil sociery coalitivns in e sector but not rmuch in

11

Chidi Ckbinkalia identifies tive dimensions to the failure of senergies — 1)
legal foundations are  geratie and  ante-diluvian (il aliocation uf
responsibilities amoag instiiuons of law eaforcement = “yizry. confused,
confusing and facking in coordination”™ (1) tmpphiog aRpmmciries in e
distribution of procedural sl substandve compelenoss AMONZAL LoUTLS,
which allow (o arbitcariness ad non-performance (iv) absesee nf casenidul
agency aulonomy and indepenclence and (V) absence of autonamous slale
level agency. See Odinkalu ©. A, {0 /), pp. 8-10.

See The 5, ‘Connecting the Dots: A Proposz] for Linking up Early Access
Projects o Nigeria®in Legal Aid Council at 40 Years {Abujac Legal el
Council of Nigeria, 2016}, pp. 174-183..

The Admnmisration of Justce Commission Act iz a 199] deeree which
pstzhlishes an Administrasion of Justice Commission cornprising the Chiel
Tastice of Migeria (as Chuiomen); Atmomney Gemeral of the Federatiom;
Miinister of lmernal Affairs; nspecioe General of Police; [Mrector of Prisons
and President of the Miperian Bar Association with the mandate to nfer glio
ensure (il criminal maiers are speedily dealt with; and the “relationship
helween the organs charged with pospomsibifily for all aspects of the
administration of justice is cosdial and there exists maxinum cooperition
amongst the organs for elfectiveness of the system of administralivo af
justice in Nigeria.” The Act also csiablishes Stale Cominitiees with similae
functions. See Admipistrugson of Justice Cocmmission Act, AP A3, Laws
of the Federation of Nigeria, 2004,

These wag some disagresment aboet the leadership of the Commission al the
Centre. Thercfore the povernmen: of the day discontinaed  scheduded
||'nug,1.'||'at|-::-n Nonetheless, theve is 2t Jeast one stae - Ondo, where an ad
hine commite: was cstablished along the Iines sel ol an the Accwith similar
roaudaie,
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terms  of cnduring  governmenticivil  socisty  coordination
mechanisms, "

Although the challenges outlined dog the entire criminal justice
process, it is important to clarify that this picee will focus on the
pretrial side of the ¢riminal justice chain. The decision to limil this
exposition to carly access is strategic. Tt is the enlry point into the
system and therefore has the greatest potential o prevent innocent
people from falling prey to the delays inherent in the system. As 1
argued elsewhere;

...seripus reform needs (0 start not at the end of the criminal
justice process bul at the bepinning. We cannot reduce (he ever
escalating pretrial population unless we reduce the flow of detainees
into the system. '

In reflecting on what the Administration of Criminal Justice
Act” has to offer in remediation of the challenge of coordination,
we also interrogate essential provisions with respect to the pretrial
phasc of the criminal process with a view (o gauging the potential
mmpact of the reform measures proposed in the law. But this is nol
pust gbout law reform. We also reflect on opportunitics for
mplementation and challenges that must be addressed to translate
®e new law into tangible changes on the ground. Finally, we offer
some ideas about connecting the dots between theory with practice.

11 As @ result, the Open Society Justice Initiative supported the establishment

of Legal Ald Providers Network in 2015 - bringing wgether Legal Aid

Council of Nigeria and civil socicty organizations working in the field with

& view to coordinating reform efforts, sharing information and networking

for an improved legal aid svstem.

e 5, “Why a Piecemesl Approach to Criminal Justice Reform in Nigeria

Wen't Work, "O8F Voices, April 5, 2013

< hitpa:/'www, opensocietyfoundations. org/voices/why-plecameal-approach-

criminal-justice-reform > accessed $November 2017,

'3 See Administration of Criminal Justice Act, 2015 in Administration of
Criminal Justice At (ACTA) 2015 and Violence agaings Persons Prohibition
At (VAFPEA) 2005 (Abuja: Migeria Institete of Advanced Leral Studies,
2016),16-345,

=
e
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Bevond Law Reform: Gevting The Adminisiraiion QF Crimingl Justce
Act, 2005 To Wark For Suspects I Mgeria

2.

ACTA 2015 - A Revolutionary Legislation?

The Mct has heen described as a “silent revolution.” Indced. the
author who deseribed 1 as such concluded that at:

L the power to affect Nigertons in thelr doay-to-
day liver perhaps more than any ather piece of
legislation since the beginming  of the fourth
Migerian republic on May 29, 1998

Another auhor" describes the Act as intrducing :

elaborgte, tnnovative and revolubHondry provisions
aimed  of  promoring  foimess,  IFaRsparency,
acctm!ab:fan' and infegrity of our crimingl jusiice
Processes...

These superlatives are accurate in view of the salutary provisions of
ACIA. A review of some of the provisions relating to pretmal
detention lends credence 0 this position. Prior fo this review, it
may be useful to provide a brief background o the twelve-year
developmenl lrajeciory of ACTA,

14

13

1z

Mofiomayin L, “The Silem Eewolution: The Adminisiration of Criminal
Justice  Act 2005, The White Ciodlar. ThisDay Law. June 9, 20135,
= b ool

panners. cot! DO LPUR The%.20%ilent % MRevoluion % 20the %20Admin
istration 5 200l % e rioioal F20Hustice. pdf > accessed 9 Movember 2017,
Faniloni A, ‘Undersianding the new Administiration of Criminal Justice
Act, 2015, Paper presented ar the anmual general conference of the Nigeria
Bar  Association, Abup,  Avpest 2328 W05 < hips:/s3-pu-wesl-
1. amazonaa's, coi/ il

age/papers'Sestiong_Files/ACT Act Session/Familoni +Paper + UNDERST
AMNDING + THE + NEW + ADMINISTRATION + OF + CRIMINAL = JUSTI
CE+ACT 42015 mI > aocessed 9 November HI1T, 1-14.

Ibid, p. 1
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2.1 Brief History of the Act

Une of the architecis of ACTA, Prafessor Yemi Akinseye-George
hias provided an interesting history of the Act. By his account,” the
National Working Group on the Refurm of Criminal Tustice
Admunistration in Nigeria developed the first iteration of ACIA in
2005." Regrettably, the teport of this group was not implemented
until 2011, when the Federal Attorney General, Mr. Mohammed
Bello Adoke decided o establish the Panel on Implementation of
Justice Reform with a mandate to implement justice seclor proposals
mom  previous administrations. The Panel’s work directly
colminated in the ACIA,

2.2 Ohjectives of the Act
ACTA sets an audacious objective for jtself:
T'o ensure that the system of administration of criminal Justice in
Nigeria  promotes  efficient  management of criminal Justice
menmtions, speedy dispensation of justice, proteciion of the sOCiety
from erime and protection of the rights and interests of (he suspect,
the defendant, and the vietim, "™

Ihese arc far-reaching objectives. Efficient management of
criminal justice institutions is critical if the system will operale
optimally. This author suggests that “efficient management”

17 Akinseye-Grorge Y, “"Survnary of Some of the [nnovative Provisions of '
Adminisration of Criminad  Justice At (AC) A 2005 available
hnp:.-'.'m-.n.-.'.|:=cn$ul¢-g5.nrg-'puhlicmmi-'ﬁ.pﬂf aecesied on ¥ November 2017,
'8 Former Federal Autorney Geperal, Chiel Akin Olujinmi, established this
Working Group in 2002 1o cralt a new criminal procedurs system, For more
o0 e compostion and work of this proop, see Akingeve-Georme Y,
“Keymute Address on the Administration of Criminal Justice Act" presented
at the Conference on the Administration of Criminal Justice ofganized hy
the Migerian Bar Association in Abuja on 9 November 2017, Paper is
avallable ar
hitp; fwww. nha
acj, org.ngfindes. phptoption =Lam_coplenifview =caleparies&id = 15& Trem
il=275 accessed om 9 November 2017,

? Bection I(1)
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includes mohilizing resources - human and material to achicve set
goals within the shortest possible time, Tt should also extend o
doing whatever is necessary to ensure that the system - not just the
inetimutions, continues o function as & unit and produce expected
resuli. This is a somewhat difficalt wsk in a conlext where
individuals and institutions are accustomed to working in their silos.
It is however, achievable if the institutions commit w it and there 18
effective monitoring and oversight to ensure non-complisnce attracts
appropriste sanctions.

The second objective - promote speedy dispensation of justice-
is equally important. Indeed, it is-at the heart of the challenge with
criminal justice administration in Migeria. In the early stage of the
criminal justice process, a lot of time is lost hecause several states —
indeed 29 of 36 — sdll have criminal laws, which authorize
magistrates (0 exercise wnrestrained remand jurisdiction over cases
they eannot try.” Worse still, there are no time limits with respecl
to remand.® Consequently, criminal suspects are remanded in
prison indefinitely. This contributes to the high pretrial population
and increases the duration of pretrial detention,

The final objective of ACJA bothers on protecting the society
from crime and preserving the rights of suspects, vietims and
defendants. This is a delicate balancing act for any society in the
world because crimes often occur amd the socicty expects law
enforcement  institutions to protect law-sbiding residents from
criminal elements. However, there is a presumption that criminal

9 The seven siates with similar criminal laws are Anambra (Soulh East), EXiti
{Sowih West), Emugu (South East), Kaduna (Morth West), Lagos {Soulh
West), Ondo (South West) und Oyo (South West),

21  This is the so called “holding charge " For more on the holding charge and
i3 megative consequences for criminal justice administration in Wigeria, see
Aghakoba O. & TheS., Travesty of Justice: An Advocacy Manual against the
Holdirg Charge (Lagos: Human Rights Law Service, 2004),

7} See TheS., "Making Legal Ald Work in Nigeria's Police Stations, " O5F
Volees, Movember 7, 2012
-=:I:|I.1p5:Fhww.npemmmg.-fmmdamm.nrgfvuhmﬁmking-ugﬂmm-wmk-
nigeria-s-police > actessed 9 Novermber M1y,
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suspects are mnocent of charges preferred against them unril the
state comprehensively establishes their puill. The PTESIMpLION
presupposes that suspects shall be treated well, In a context in which
society expects law enforcement to be hard o crime. it is difficulf
w0 walk the thin line belween mesting societal expectations and
staying within the ambil of the law but that is what law enforcement
must do. How well or badly they do this determines the level of
support and trust they will receive from the society. Tt is therefore
mmperative  that  law  enforcement and  other eriminal justice
mstimtions help members of the community o make sense of the
often-difficult  circumstances under  which they opecrate by
communicating properly and truthfully, This is the minimum
requiremnent for accountability and transparency.

Taken together, the aforcmentioned objectives sel the tone for
end provide the benchmarks by which ACJA ought to be evaluated.
implementation should be desipned to schieve these objectives in a
PrOZTessive manner.

23 ACJA - New & Different?

=3.1 Arrest of Persons “Without Means™

For @ long time, Nigeria's ¢riminal laws penalized poverly. Section
0 of the Criminal Procedure Act, applicable in the Southern part of
Nigeria made it legal for a law enforcement dgency to arrest persons
“without ostensible means of sustenance,” who, in addition, cannot
e “satisfactory account of themselves.” In a country in which
mest of the population is unemployed and therefore withoul
ostensible means of sustenance, this is rather weird. “Regrettably,
progressive states, such as Lagos, had such obnoxious pravisions in

— o the second quarter of 2006, the National Bureau of Statistics patimared
Sl 13.3% of the total population was unemployed, In resl terms, that coulbd
be amywiicre between 23 - 24 million people given that Nigera's population
s CRTimaled [y be about LED nillion. See
< hopefiwwew niperianstal gov.ng/ > acressed 8 Novemher 20106,
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their criminal laws.* |

unfortunale tradition,

ormnately, ACIA does not continue this

2.3.2 Reinstatement of Suspects due Process Rights

The Act specifics that unless the suspect 15 “in the acteal course of
the commission of an offence or i3 pursued immediately afier the
commission of an offence or has escaped from lawful custody,™
the arresting officer must immediately inform him‘her of the reason
for his/her arrest. In addition, the Act requires arresting police
officer to inform the suspect of his/her right to - remain silent,*
consult a lawyer,” and have free legal representation provided by
the Lepal Aid Council of Nigeria, where applicahle.® It also
requires the arresting institution 0 nobfy suspect’s refation or nex
of kin at no cost to the suspect,”™ With respeet to executing a search
warrant, ACIA requires an officer conducting a search to take an
inventory of all flems and properties taken from the suspect, The
inventory should be signed by the officer and the suspect. It should
be noted that failure w sign the inventory does not invalidate 0.
This author imagines that it could form the basis for a challenge

24  Bection 249 of the Criminal Code Law of Lagos Siate 2003 criminalizes
“lpitering™ and “disorderly behavier.” Section 250 of the same law
describes people involved in the acis of loitering, disorderly behavior and 2
range of other activities 2s "rogues” and "vazabonds,” It iz mstrective to
note that odher stajes o Southern Wiperia hed similar provisions in their
laws. Foriunztely, the Minor Offences (Miscellanons Provisions) Act Mo.
29 of 198% gbolished (his cutegory of olfences but the practice unforiurately
condioues, Ses B, Owiasunove & M. Wembham (eds. ) Streed Children & The
dyvewrile Justice Sysiem in Lopos Nede (Lopos: Human Development
Initintives, 2004y, 34-35 =::]11l;|;:.":'ww*.'-'.ﬁl:tﬁluhildmuuuumﬁ.urg.‘wp—
conlent/uploads/ 201303 street-children-juvenibe-justice-lapes, pdt >
aueossed B Movember 2017,

¥ Boction 61)

2 Seciion 6{2)(n)

27 Segtion 6(2)(b)

28 Section 6{2Wcl

28 Provisoe o Section G6(2)

3 Secton 10
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wih respect to the number and/or value of items recovered as
sxemplified by the current debate about arrest of senior judees and
wems recovered from searches conducted in their homes. ™

2.3.3 Detention Time-Limits

Criminal suspects languish in pretrial detention often because they
zre lost in the system. Lost, because the system does not creare an
=fiective accountability loop for suspects processed by magistrates
wihout trial jurisdiction ower their alleged crimes. The scenario
Sears repeating. A suspect was arrested because of any one of the
Wiences for which the death penalty could be applied.® On the
swength of a swate remand legislation, sthe is taken before a
magistrate court who naturally denies jurisdiction o oy the suspect
Sor that offence but assumes jurisdiction o remand. Unformumately.
Se remand does not require anything of the arresting or detaining
s=stution other than to awail an advice from the directorate of
sedlic prosecutions. Given that there s thereby no incentive to
peoduce this suspect or proceed with his/her case, the tendency is 1o
Srget about him'her. Fortunately, ACIA remedies that. Secrion
2965(1) prescribes a 14 davs maximum duration for remand in the
%= instance subject 10 an extension by another 14 days.® In
sddmon, the Act creates a possibility for the magistrate 1o grant bail
= deserving circumstances.™ This is a welcome improvement on the
pre-cxisting system where hail for certain offences - especially

3 Okakwu E. & Opundipe 5., ‘Nigeria's secret police, 585, raids Juidges'
residences o Abuja, five sltes.Premium Timies (Abuja8  October
2016) < hitlp:# ' www. premiumsimesng, com/news/headlines/ 21232 5-nigeriag-
secrel-police-sss-raides-judges. residences-in-abuja- five-states . imi =
accessed SMovember 2017,

Armed robbery, kidnapping and murder are some of these offences.

Where, through a written application, 3 gond cause to extend  was
eatablished, Section 206020 ACIA

Section 195 “The Court may, in considering an application for remand
Brought umider Section 293 of this Act, grant hail 10 the suspesr Branghi
before i, taking into consideraticn the provisions of sections [58-188 of this
At relaing 1o bail.”

(i1

;'I
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offences thal attract death penalty - was reserved for the High
Court.

2.3.4  Abolition of Unlawful but Prevalent Pretrial
Practices

ACIA also specifically abulishes a couple of practices that have no
hasis in law but flourish nonctheless. These practices include arrest
in hew of a suspect.” This practice is prevalcmt, Arresting
authoritics often nse it as a factic to compel suspects W Lurn
themselves in, Another prevalent practice is arrest om a civil wromg
or breach of contract. Indeed, some individuals have turned law
enforcement institutions  imo  debt collection agencies. ACITA
specifically invalidates this practice.™ Yet another is the practice of
arresting suspects and detaining them without providing any
information about the reasom for their arrest and detention. As we
indicated, these practices are unlawful but yet prevalent. Tt remains
o be scen how these specific provisions change poor practices
considering that “loitering” is still considered an offence although
the mcw law no longer recognizes it as such. Perhaps, effective
monitoring of law enforcement activity is required to bring EITINg
personnel to justice with a view to deterring others.

2.3.5 Mandatory Record Keeping

Section 15 prescribes mandatory record keeping with respect 10
arrests. The provision requires a record of the offence allepedly
committed by the arrested person; date and circumstances of the
arrest; name, occupation and residential address of the suspect; and
suspects wlentification, including height, photograph, and finger
print impression. This i$ important both in terms of connecting the
suspeet to the crime as well as in terms of preserving information
for posterity. Unfortunately, the culture of record keeping is not
well developed in Nigeria, Therefore, a “carrot and stick”™ approach

35 Section 7
35 Section #(2) A suspect shall oot be arrested mercly on a civil wrong or
hreach of contract.”
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might be required to get apprecisble level of compliance. The
mecessary infTastructure has w be in place. Individuals who are
roguired to collect this information have to be trained. Above all,
there has o be a system of oversight to ensure that people do mot
%l through the cracks or suffer on account of poor implementation
of this provision. Closcly linked to this provision is the requirement
“or the estublishment of a Central Criminal Registry in Abuja and
Criminal Registries in every state of the federation.™ The primary
purpose of these registries is 0 document arresis and courl
Jecisions. To this extent, Chief Registrars of the relevant courls are
mandated to transmit decisions of courts in sl criminal trials to the
Criminal Register within 30 days of the delivery of that decision.
Imformation in the state Criminal Registers are required 1o be
ramsmitted o the Central Criminal Regisory as and when due.
Ubviously. this will address cases in which there is a doubt as w the
criminal  records  of  certain  individuals.  As  previeusly
recommended, the swecesstul implementation of this provision
depends on (he individuals directly responsible as well as the system
of checks and balances institured 1o curh potential ahuses,

Taken together. these provisions establish firm basis for
regulating pretrial practice in Nigeria. However, they are not
necessarily new provisions. The 1999 Constitution spells out fair
mial safeguards but they are seldom complied with, The missing
fundamental is implementation. ACIA appears to recopmize that
mmplementation will oot go far unless institutions work together
nence its first objective namely “cfficient management of criminal
justice instimtions,” which this anthor iranslates as nol only intra-
mstitutional but also inter-institutional,

Experience on the field shows that institutions, like non-profit
organizations, often work in silos and arc keener o protect their turf
than contribute meaningfully to advancing the course of justice.
Unfortunately, the system cannot operate  optimally  unless
mstitutions cooperate and collaborate, Obvicusly, law reform is not
=nough to get institutions working together. They probably need to

T Sectivn 16 of ACTA
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see the conneclions 10 a more hands-on way to recognize that (heir
work 15 not complete until the other institions in the criminal
Justice chain connect with and wse them in a way that produces
tangible result, There is probably difficulr to achieve bul achievable
nonctheless. Ondo State presents an excellent example of a place
where formal and informal collaboration deepened over several
vears of hard work translated into an effective system, Other states
can learn from this. Sulfice W pote that it takes comumitted
leadership at the justice ministry and in the judiciary, at the very
least, 1o make this happen.

Assuming that our instinutions are prepared to make the ACIA
work, they need (o find appropriste opportunities w demonsirate
this. It is to this important question that we (urn next,

3. Opportunities for Implementation

There are a couple of opportunities to ake forward the agenda for
pretrial justice reform throvgh ACTA. For our current purposes, we
will reflect on four - the recent call on stales to privritize adoption
of ACIA-style criminal laws; the current campaign against
correption; the monitoring mechanism created hy ACJA; and the
crucial need for coordination among criminal justice institutions,

3.1 Federal Attorney General™s recent admonition to
Prioritize Adoption of ACTA-type State Laws

Chief Law Officers of the 36 states have an incentive o engage on
ACJA, In a statement to the meeting of the Body of Auorneys
General in July 2016, the Attorney General of the Federarion, Mr.
Abubakar Malami admonished his colleagues, Attorneys General of
states to consider reforming their state criminal justice laws using
ACIA as a template.™This is 4 commendable admonition. States that

18 See Malami A, 'Opening Address Presented by the Honourable Amorney
General of the Federation and Minlster of Justice at the Meeting of the Body
of Aftorneys General' held on 28 July, 2016, p. 5 pama. 16
< kttpe/feearw, justice. gov ngddocuments HAGF s % 20Address % 20at % 20the
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4o not already have ACIA-reflective laws should take advantage.
imicrested stakeholders need to lake state ALOIRCYS General 1o task
on this, Perhaps, civil society in the staes should mobilize and
engage their law officers in the quest to see this aspiration fulfilled.
Imterestingly, new state-level criminal justice laws will probably he
maore beneficial 1o thesc officers than many siakeholders in the
system because it could potentially facilitate specdy prosecution of
CTImCS.

3.2 The Campaign against Corruption

The current administration anchored its campaign on two major
planks — the defeal of msurgency in the North-East and the fight
sgminst corruption,™ interestingly, to go far in these areas, it
sequires a functional, effective aml efficient ¢riminal justice system
_ ope that has the capacity 1o determine the gwilt or innecence of
sespecis in a swift manner, One of the higgest storics on the
seeruption front Ioday is the allegation of corruption levelled againsi
serving judges of superior cowrs by the department of stage
ecerity * Although there are interesting arguments on either side of
S divide,’ the criminal justice system has 1o live up to expectation

i'i:fhudy'.EMf'ﬁzﬂmumw].rs'ﬁEuﬂemral'u':ﬁ';lfrmmi.ng.pﬂi:- acoessed 30
Ociober 2016,

%% Sombo J., ‘These are top 3 priovities of President-elect's  pcoming
government.” Pulse{Abuja B May '
E]5}{IJ.I::p:.'."]:ml:l:.ng-‘pnlhimmmﬂnmad.u-huhaﬂ-ﬂmmﬁr&ﬁm-m?}
;rﬂri:'}uﬁ-:}f-pr:sld::u[-ﬂac:-s-im;mning-guvgrnnmm-jdE-?E-ﬁTEE.htm] >
gecessed 30 October 2016.

& OikwuE., “BExclusive: Untold story of 855 rzids on judgesbomes in
abuiz, five states.' Premdum Times (Abuja 8 Ctober
_'-Ell-ﬁ‘,n{hr.p:.-'f-.:.-v.rw.pr-:nﬁuﬂhmsng.mmﬂnwsfb:a:ﬂinea-‘!lﬂj1-
mﬂ:mﬂvumu!d-s:nr:.-*—m-mid.ﬁ-]udgcs-hms-ahuja—ﬁve-stat:a-hnnl':.-
secessed 30 October 2016.

& Ser for example Okakwu E., ‘Falana, Ozekhome, otbers disapres of arrest
o Judges. ' Premium Times {Abuja @ October
e < I:mp:-'.'v.n.-r-w_prumimmtsng.mmnews.'mp-mwi514I.En-fmlana-
~eekhome-nthers-disagree-arrest-judges himl > accessed 30 October 16,
S=e alsn C, Odinkalu, *History Lessons od Doing the Right Thing the
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by providing a platform for the guilt or innocence of these judges
and their alleged accomplices to be established within reasomahle
time.

3.3 ACJA Monitoring Mechanism

The law creates an “admindstrition of criminal justice monitoring
committee™" comprising main stakeholders in the sector™ with a
mandate to menitor implementation. This 15 a very landable step
piven the possibility to track progress over time. However, this
opportunity comes with huge responsibility hecause the work of the
committee has o be data-driven to command the mierest and respect
of well-megning individuals snd orpanizations. To this end, the
committce needs o develop skills and competences in data
collection and manasgement if they do not already have those. There
is mo way (o tell a compelling story of success or failure without the
use of data and that leads to the final poini on oppormmities -
courdination.

3.4 Coordination among Criminal Justice Institutions

Coordination among criminal justice institutions has always been a
problem in Nigeria. Although there was an attempt in 1991 1o
aiddress this through the Administration of Justice Commission

Wrang Wav. ' Premipm Times (Aboja 27 Ocwber 2118) urging for respect
for mule of law in dealing with the judges vases, His piece iz available al
« hrpe/fopinion. premiumtimesng.com 20 16: 1027 history-lessons-on-doing-
the-right-rhing-the-wong-way-hy-chidi-anselm-odinkalu/ = accessed 3
Cietober 016,

42 Scotion 449

43  The Commitlee is led by the Chief Judge of (e Federal Capital. ‘The
members are Alloriey General of the Federaiiom; a judge of the Federal
High Court; the Inspector General of Police; the Comptroller-General of
Prisons, the Execwtive Secretary, Nutomad Human Rights Commuission;
Chazirman. Migerian Bar Association (any of the branches in Abuig) subject Lo
a term of two yéars; Dircctor-General, Legal Add Council; and a
representative of a civil soclety nrganization working i the ficld of human
rights and acoess W Juslice oF & reprosentative ~F & wonlen's group
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Act that effort failed. Forunately, a couple of states ook
sdvantage of the problem 1o creste ad hoc committees to coordinate
efforts in the sector.” Our peculiar federal system™ makes it
mperative (o create platforms for regular communicaton and
coordination in the systern, ACJA presents a unigue opportunity 1o
seing Wogether criminal justice inatitulions in & sustainable manner.

35 MNBAMacarthur ACJA Domcestication/
Implementation Project

In November 2017. the Nigerian Bar Association (NBA} will
officially begin implementation of the referenced project. The
sroject aims o engender widespread criminal justice reform by
socouraging adoption and implementation off ACTA-tyvpe laws in 28
sates.”’ Although the project has the funding support of Macarthur
Foundation aml appears to be high on the priority of the current
Fresident of the association, it is unlikelv to outlive him. The enure
of the current leadership of the bar will end in August 2018 - some
9 months away. It is not clear that they have established structures

&  Mo.55 nf 1541 availahle i < hitp: www . pigeria-
lawr.ore/ Adminisiration % 200t B 200ustice € H0Cominission % 20Decres % 20N
oR2055R200TF 201199) him = accessed 9 November 2017,

4% Dnodo Sate is one of those states,

& Oope i which the states do ool pecessarily have zulonomy with respect 1o
crimingl justice adminisiration and therefore have w rely on federadl
mslitidions such as the Nigeriy Police Force and the Nigeriz Prisons
servive, with oo obligation 10 cooperare with the siale mstitions make
avhieving efficicney in he svstem a bit problematic,

7 The project website suggests that B states will be targeled i the first phase .
Akwya Ibom, Bauchi, Bayelia, Beoue, Boron, Delin, Kaduna, Cigun an
Lamlara over a |3 month period. The secend and final phases will involve
) sfales each,
huip: /M nha-
acj.ore.ng/mdex. phpfoplum=com contentdview = aricledid = 27& Tiemid
=124
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that could facilitate sustainahility of a project™ that clearly reguires
much more than nine months to succeed.

4. Overcoming Challenges to Tmplementation

Laws arc useless without implementation. The challenge of
implementation  straddles  domestic and  international  law.™ In
Migeria, implementation is more difficult because of the abzence of
political will, the faulty system of federalism practiced as well as
wesk insttutions. In this section, we reflsct on some of the
challenges  that the system ought @ ovorcome o cosurc
implementation of the ACIA.

4.1 The Politics of Faulty Federalism

We have alluded to the faolty federal system practiced in Niperia.
Alreadv, this is a problem in and of itself. However, the higger
problem lies with the operators of the system. The propensity to
protect individual ourfs often hinders criminal justice admunistration,
This has to be addressed o the context of on-goinp effort to
implement ACJA. Specifically, states need o work more closely
together to facilitate smooth administration of justice, One way to
do this is for Chief Law Officers - Attorncys General ar the federal
and state levels to consult one amother and trigger regular

48 The core project fcam, for instance, bas no single propramme saff of the
MBA Secreariat — the institutional memory of the organization - on ic. This
creates the impression that proprammeatc gestzinzbility may not be 3
priority. See hiep:/f'www _nha-
acj.ore.neindex. phploption =¢om contentdrview =articlef&id = 4364 lkemid
= [ 26 tor more dedails

4% David Balearte and Christian De Vos, reflect on the record of
miplemeniation of decisions deliversd by judicial anpd quasi-judicial
mslitubons o thres major Tegional buman Tights sysiems - African,
Aanerscan and Evropean as well as the United Mations treaty bodies. They
conclude s fedlows: “Yel despile such sucoesses, peouine and complete
irplemendalion 15 ooe of the most oettlesomes problems that de international
hurmin rights system controms. ™ See Baluarte D & Dwe VoaClo, From
Sdpmrens o Sustice: fmplementing  fntevraiional and  Regional  Humar
Rights Decisions (Mew York: Open Society Justice Initistive, 20100,
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coordination engagements hetween criminal justice nSUILGOOTS 10
e smates. Ome goal for the cxercise might be to cohance
ethcsency within the system and one indicator might he how much
s 5 won by cutting off excessive bureancratic bottlenecks within
S system. What is required to make this happen? Political will on
dhe mide of bath attorneys general as well as povernors.

432 Capacity & Infrastructure Deficits

%o matter how keen the instinations and individuals are about
sabme mmplementation happen, they could be hampered by poor
csewcity and lack of infrastructure. An cxample will suftice. ACIA
ssomres inlerrogation of suspects o be conducted in the presence of
& Srd party - lawyer, Legal Ald Council representative, justice of
@ peace or any other person of suspect’s choice. In Lapos, the
geernative (0 having any of these individuals is (o electronically
record the event, Regrettably, fow, if any police stations have the
sgurpment B0 record interrogations. With dwindling instimtional
smdeets, this is mot a4 priomty, Inm addition, there is yet no
mechanism in place to facilitate the participation of individuals or
ssnmutions recognized by law in these interrogation rooms. This i3
= much a capacity and infrastructure problem 4s it is 8 correption
groblem.

43 Corruption

SBemcficiaries of the existing inefficient system will naturally fight o
k==p it the way it 3. Opening wp the system amd strengthening
scountability mechanisms means that opecrators can be held
responsible for failings within the svstem. For people who operate
Bemer i opagque systems, this 15 oot palatable, Opacity encourages
corruption and reduces the possibility of accountability. To ensure
St implementation happens  seamlessly, government must he
sre=pared to both punish vielators and ease out characters who would
rether remain in the past. This 15 easier sald than done because some
of the corrupt elements are entrenched in the system., Nigena's
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current political envirunment however provides some hope that this

could happen.

4.4 Poor Data Culture

Linked to the problem of corruption is the challenge of data. This
could be relaed to cullure, capacity and incentives. Adopling weak
recording mechanisms make data collection difficulr and abuse mors
probable, The more effective the recording and dara collection
mechanisms  arc. the less likely the abuse will escalate,
Unforoupately, therc is limited regard for data in many public
institutions, That needs to change — through capacity building but
also by creating incentives both for those who are interested to
acquire the skills and for those who would rather frustrale the
systen, to find their way out,

4.5 Weak Oversight Infrastructore

No matter how seemingly good a system is, there has to be a system
af checks and balances to preserve its integrity and prevent abuse.
Although criminal justice institutions such as the police, the
judiciary and the prisons have oversight structures, they are often
not as efficient as they can be. Take the Nigeria Police Foree for
instamce, the institution has imcernal snd external oversight bodies.
The internal to handle complaints for certain categories of officers
and 1o serve as the first point of call for people looking to submit
complaints. The external oversight institution - The Police Service
Commission - to handle complaints that the police institution itself
will not or cannot handle. Unfortunately, the internal oversight
institution is weak amd often partisan while the external institution
led by a retired police chicf, often thinks of isell as an image-
laundering department of the police force. This needs 1o change and
therc are a few promising initiatives such the Complaint Response
Unit established under the leadership of former Inspector General of
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Seice. Solomon Arase™ in November 2015 (o address pervasive
mmpemity in the force,™

5 Cenclusion

The miroduction of well-written legislation like ACHA gives 4 lot of
Sope. In our context, revalubonary legislations like that are few and
Sr—Setween. However, we know that a law is not worth the paper
sm which il 1 printed unless it is capable of being implemented and
sakcholders take the often difficelt bur necessary sieps to implement
£

ACTA 15 o a difficult position considering that our criminal
mSDCE SYSIEm cannot aperale without the cooperation of faderal amd
mes institutions. Therefore, we need (o prioritize the adoption of
SO0 A-ype critninal legislation by states that have nol, Once we
achueve 100% compliance then the system stands a better chance w
ram smoothly.

In the interim, stakeholders need o know what is expected of
Sem under this new law. There has been some training of
sakcholders such as the police, prisons and lawyers but it needs o
2o beyond the obvicous, The public ought to be informed ahout (his
Seselopment because everyone is potentially a user of the criminal
JESIICE 5Y SHCTL,

Provision of infrastructure is also critical. The Taw expects
sresting nstilutions to record inlerrogations electronically or invite
cerain categories of individuals to wimess them, The infrastructure
o make elecironically recording possible must be provided to
gesraniee implementation. Besides, collection and management of
<23 bas gone electronic. Using manual means exposes the systerm to
considerable compromise.

Wt

Solemon Atise is the immediate past Inspecior Geperal of Police,

Laggil., “lipanily: Police Establishes Complaint Response Uni,* dathorics
Mewdpaper (Abuja 8 Novernber 2015) available at

<hirp: fwwar authorityner.comd' 200 5/ 1 1/ Impunity-- Police- ssablishes-
Complaint-Response-Unit' > accessed § Novemhber 2017

™
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Oversight instimtions need (o ke their responsibilities more
seripusly if we are going 1o linue abuse of due process o the barest
minimum. Tnternal oversight mechanisms within the Nigeria Police,
justice ministries, judiciary und prisons have w be effective enough
lo check in on the system and punish imlividuals who tey 1o frustrate
it. To this end, there has 10 be clear lines of reporting and interface
with the public so that aggricved persons can direct their grisvances
i the appropriate quarters,

We alsa need to learn from history, Lagos State has operated a
law similar to ACIA™ for over 10 vears, Tt would be interesting
review the implementation of the Lagos law with a view 1o finding
lessons that could enhance implementation elsewhere.® In this
regard, it is impoerwnt o ourge relevanl authorities to insilule «
culture of performance evaluation and impact assessment of this law
— both holistically and at different levels in the criminal justice
chain,

41 Administration of Criminal Twssce Law of Lagos Smaw, X7, For o
refleciion on this law. sce Ocheme P, *The Lapoes Adminisientlon of
Crimirzl Justice Law (ACIL) 2007 Legislaive Rascality or 2 Legal Menu
for  Access o Justice. WALY  Jmimal  of  Orimingd fow and
Sstice 20 1ol 1,153 1-149 Availahle at < RIEp- e iLals-
migeria.orgjournads Peter §200chare pdl' > scceased 30 Oetaber 216,

3% Just gs this paper went to the jouenal Tor [mal review, the suthoe leami sbout
o gssesfment of the Lagns Adputistcation of Crimigal Justice Law
undertaken with support from the British Council in 2006, The reporl is oot
publicly available bur it could be o wseful resource for (e debale for
effocrive shile-level implemeningom,



THE RIGHT TO LIFE AND THE BATTLE OVER
CHILDREN'S LIFE: BARY CHARLIE GARD I
FERSPECTIVE

By
Professor (Muyemisi Bamghose

Shetract

e Convention of the Ripht of the Child provides that every child
Sar an inherenr vight to life. This means the child has a righe to
wrvival and development. Parenrs of o chilid have the responsibility,
wehts and dufies to take "appropricie divection and puidance in the
exercise by the child of the rights recognized in the Convention™ The
Sovernment hay the responsibility fo ensure thar the righis of @ child
sre respected protecied and fulfilled, Article 3 of the Convenrion
wames thar tie best amierests of the child shall be a primary
wesiderition in all actions taken on behalf of a child. The paper
wmsidered the case of baby Charlie Gard, a baby boy, borm in the
e Kingdom on & Augnst 2006, with a genetic defect resuliing in
@ rave qisease and the batile benween the pareris, the hospiral
whwre fre was being treated for the rare divease and the court. The
meper further examined, who amongsi, the three, cemipalied with
dcle 3 of the Convention in the fegal bawle, The paper also
ssidered wha had the right ro decide whether Baby Charlie would
S or die. The paper provided the position, in Nigerin, under the
Ry Righte Act, if baby Charlie were q Nigerian child.

Bewwords: Rights, Right 1o Life, Child, Baby Charlie Gard.

The Right To Life And The Battle Over Children's Life:
Baby Charlie Gard In Perspective,
To defend human life, above alf when it s
wounded by ilness, {5 a duty af love that God
entrusty to aff, "
- Pope Francis'

S Franc.s viz Twier (31171 Available at
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The Story of Baby Charlie Gard

Hughes et al.”, The Telegraph' and many other reports gave detailed
stories of a4 child popularly known as Charlie Gard was given.
According to the reports, on Aupgust 4, 2016, Connie Yates and
Chrig Gard from Bedfont, London, were delivered of a baby boy
and they called him Charlic. At his birth, he was healthy, his weight
normal and his parents looked Torward o watching him grow. Afier
a month, Charbie's parents ooticed that he scemed to have some
chfficulty in lifting his head and supporting himself more than a
normal child of hiz age, should. They ook him o see therr general
practiticner who bad very bad news for Connic Yates and Chris
Crard.

The different reports wenl further t0 state that the news was
that Charlie was very sick. The report of the medical examinations
showed that Charlie had inherited some rare genes from his parents
which resulted in a terrible disease that caused muscle weakness and
severe  brain  damage. ‘The disease was [nfantile Onset
Encephalopathy Mitochondrial DNA Depletion Symlrome (MIIDS),
Charlie had two mutated versions of the pene coding for the
REM2B protcin. The Telegraph,” also stated thar there were
experimental treaiments for MDDS, bt they had been tried very
few times amd with very littdle success. The experimental treatments
had mever been wied on someone Like Charlie, a child with the
RRM2EB variant of the discase,

hhipsSowitter comfpontifen/status’ 2th Tupe 2007 at 7:532 poe Accosscd
[ Fuly 2017
2 Hughes 0., Harper P, Wheatstone B. and Christodoalon H. - Charlic’s
Fight. The 5un Mews. 26th July 2007, Available at
hibtgs e thesun. o wke'pews/ 2248426/ charlie-gard!. Accessed 30eh July
JOLT aL & 06pm
Telegraph Beporiers (20171 "Who is Charlic Gard, what is the discase he
sullered [rom amd whar heppened in the court case™ The Telegraph, 24:zh
July 2007, Available at wwer telearanh co okinews!'Ofcharlic-pard-
mitochondrial-discase-suffers-legal-hartled,  Accessed  3h July 2017
4:25pm
4 Jhid.
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Hughes e al.® reporeed that by Getober 11, 20M7, Charlie was
wemsterred to Great Onmond Street Hospital (GOSH) and placed on
¢ mechanical venlilator because his breathing was shallow aml he
Sl become lethargic. By Deccmber 2016, Charlie's heart and
imcys were starting wo fall. His brain function deteriorated,
==cmg 0 frequent seizures. He could nol move by himself, was
Sead and could not open his eyes. The doctors could not even tell iF
%= could experience pain or nol. They only knew when he was
Jwwing seizures by tracing it om a machine. In January 2017, the
Socwors al GUSH decided to try experimental trestment with
sscieosides. The Telegraph,"and Hughes et al.” further reported that
setore the doctors could get ethival approval W try an experimental
weatment, Charlie had apother round of severe seizures. This
=sascd the doctors te change their mind and start discussing the
wabdrawal of life support for Charlie. They decided they would
srovide palliative care but essentially, they asked Charlic's parenis,
® let him die.

The Legal Tussle between Charlie's Parents, the Doctors and the
Courts

"The parents want to try but It fsn't up 1o them "™
The above quote, introduced the legal tussle berween Connie Yates
= Chris Gard, the parents of baby Charlie and the doctors in the
coart of law,

Charlie's parents were not going to give up their son withour a
Sght and they ried 1o ke him out of the United Kingdom to the
Umited States of America for experimental treatment,® By the end of
famuary 2017, they lavnched an appeal on a erowd funding websitc,

Op. cit. 2
Oip cit 4

Op it 3

®  Fox News-'Charlie Gard's pareni’s storm oat of new court hearing * Tul
13, M7 Available ad hl.'lp:_l'.'I'i;:-_:-;_,w's.l'wnrl.j_u'ivl_l[,'-_.'U-]‘,-'[l-'.:hmji_ﬁ_m_
parents-make- fmal-pitch-to-hring -son-to-us-for-rement. hml {icvessod
Sepecmber 18, 2017 at 2: 15nm
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o Fund Me to raise £1.2million for the treatment.™ Two manths
later, \heir targel was achieved and by the end of April 2017, over
£1.2million had been donated for the treatiment of Charlie,

On 24th Fehruary 2017, the dovtors at GOSH asked the court
Lo meervene aml order that life-supporting treatment should stop as
baby Charlie could ot breathe by himself and had 1o be fid through
a tbe, “A guardian was appoinied for baby Charlic by the court and
the guardian was represented hy sn independent counsel. The case
of the doctors at GOSH was that, due o the risk tat Charlic might
be in pain, and the very low chance that the trip to America would
be of any use, his mechanical ventilator should be withdrawn in his
best interes! and based om his right to dignity.” The arpuments of
the doctors in the court of law thal the option of the EXperimental
trealment might cause more suffering o Charlic did not go dowa
well with the parents of Charlie. Al the hearing, Conmic Yate,
Charlie's mother was reported o have reacted o the evidence of the
doctors that Charlic might be in pain that "If he was we wouldn't be
up here fighting for that” and Chris Gard was said 1w have “punched
the table™."

On April 11, 2017, the judege ruled in the doctor's favour afier
8 hearing in the family division of the London High Court." The
ruling by the court was based on the fact that in Britain as in some
other jurisdictions. the court is empowered to intervens when there

M Go Fund Me Crowd fusding (20170 - Fundraiser by Coemie Yates,
Available w hutpe:Swww golundme. com/please-help-to-save-charlies-life!
avrcassed Tune 27, 2007 a: [1:4hpm

Ll i,

12 The Guardian - ‘Clarlic Gard's parenss say their ‘beautifl oy has died’
Avwailable at hripes:/fwowew. guardian pomiuk-news/charlie-gard Charlie Gard,
News Feed. The Guardian, 2007 accessed 28 July 2017 ar 3-19pm

13 Ihid,
4 it 8
15 Iid,

1 hﬂi‘*ﬁ-:-'-'W'.h".l'._iL1|1il:“i.'ﬂ'_-.-.|_.:-;:|'.r.tl:-":uﬂ-:ﬂnreul-'up]n:na-:lﬁ."lﬂI'-'J'm."gu:ﬁ-prc:zﬁ
Sumnnary-201 704 11 pdf Judiciary of England and Wales (2017}, Devision
anil short reasons 1o be released 1 the media in the cuse of Charlie Gazd,
pAceessed June 27, 2007 ar 00500,
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= & diagrecment between 4 doctor(s) sand paremis or family
members o 1ssues relating o the treament of children or relatives
w80 are unable to speak for themselves. Article 3 of the Canvention
w= e Rights of a Child 1989, states that "In all actions COTMCErning
coodren, whether undertaken by public or private social welfire
msisunons, courts of law, administrative authorities or legislative
wocses, the best interests of the child shall be a primary
semsaderation "’

Furthermore, Article 4 provides that “States Parties shall
emceriake dll appropriate  legislative, administrative, and other
mezsares for the implementation of the rights tecognized in (he
gesse=s Convenlion”

& suffices to say that the United Kingdom ratified (he
Camwention on 16 December 1991 snd it came into force in 1993,
%8 & sunatory to the Convention, the right of the child takes
smmmacy and the courl was bound o weigh the evidence before. T
e W determine whether haby Charlic in his state of health was, in
S suffering as the doclors stated and the effect or benefit of the
ssperimental treatment on him. This was o he weighed apainst the
ssfmsssion of the parents thal he was not suffering any pain and that
= court should give Charlic 2 chance to live by umdergoing the
et in the Uniled States of America. It is opined that the hest
== of the child was the main consideration behind the ruling of
W= court. According o Bever and Horton", the judge was quited

o U Nations Convertion en the Rightz of the Child (20, &1, 1989 TS44:
M 1976) United Mations, Mew York 1989 United  Malions/homan
SeCRC. Available at hop:www unicef orgiere! accessed | September
T 1 5pm

W Cmed Nations Convention on e Righes of the Child (UNCRC) - UNICEF
L. Available at bops:Swww umeef org, ukdwhat-we-do/un: convention-
S rights! Acvessed Scptember 18, 2017 at 10k22pm

B S L oand Homon A 'Charlie Gird mey have new hope: Hespilal acks
st w0 rehear case of wrminally il infant.” The Wishingron Posr, July 7,
AT Available 1
bt '-l-"A"ﬂ'.'.'-'i'lshim;,I.l;:m.]:-:ﬁ[-l:“nI'|L"I!_-:‘:'-l.-s-'1.'rn:lﬂli‘.ril:".'i'k-'wp.f:-_'.ﬂl._'J'I:IT-'."I.'H.'.“InL-;:rjc.a
& Sespatal-afTers-u-admit-charlie- gard-british-hahy a1-center-of-life suppurt
smroversy/Tulm erm— ShOhMiea3b - Accessed 18 Septemher 2017 at

i - =
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as saving that "based on the unanimity among the eXperts that the
experimental therapy Charlie’s parents wanted to iry could not
repair structiral brain damage, the life support on baby Charlie
should be removed”.

The court in taking the above decision was not ignorant of the
fact that Charlie’s parents had certain rights to take decisions on
behalf of their son Charlie. Article 5 of the Convention is ¥ery clear
ahout this fact. The Judge in the case, demonstrated his awarcness
of this provision when he stated in the ruling that "he will consider
any new cvidence”. ™

Forster® reported that Charlie's parents taking a chance of their
son surviving, appealed to the Court of Appeal on May 3, 2017,
asking the Cowrt of Appeal judges o reconsider the ruling of the
High Court.® On the 23rd of May, three judges from the Court of
Appeal dismissed the appeal. Connic Yales and Chris Gard further
sppealed to the Supreme Court.? On June 8, 2017, Connie,
Charlic's mother, had w be led out of the Supreme Clourt hecause
she couldn't help screaming at the judges when they gave their
decision o the effect that the life-supporting treatment Was w be
withdrawn,” The parents of baby Charlie werc of the opinion that
the 104 chance which the treatment in the United States of America

X Opoi.d

%1 Fomster K. 'Charlie Gard's parents launch fresh appeal over suling dociors
can withdraw life support rom brain-damzaged baby.” The [ndependent,
May 2, 2017, Available s
hup:.'.-'www.mdr.pcnd:m.u::r.ul-:-'unw.a.-herllm.'cha:li:-ga.rd-app:al-high-uum-
sick hahg.r—ﬂi-pnrcm-mlizng-rlmmrs-wirhdra-u.--lj_ﬁ: support-a7 71 2806, himl,
Accessed Sth July 2017 ar 12:12pm

37 British Broadeasting Network (2017} 'Charlie Gard: parents 10 appel
withdrawal of life support.’ BBC Mews. May 1. 2017 Available a1
||:r|::."-'-.:.-wu.-_th:.:-:-.-m-'m:wg.'uk-mgmhi-lnnﬂun-ﬁ'-]‘."i'?ﬂ?'_l iaccessed June 28,
2017,

237 Foster A, -Charlie Gard lstest news: Updales as Charlie Ciard's parent’s
fight to brieg him Lome® Espress. July 15, 2017, Awvailable a1 -
1-.--.~.".I.'.n:_1|:|:|n::55.-,:n.u.'s:.'n::ws-'uku'ﬂﬁlﬁﬁﬁ-'E“hB:lit'-_g.al.'-:l-|ittFl-m'w5-U+1lﬂall.‘5-—l"<'|'5€-
high-court-haby-charlie-sioryy Accessed 28 August 2007 at 4:15pm
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offered was sufficient evidence the court should consider and not
withdraw the life support from Charlie. Not satisfied with the
Supreme Court decision, Charlie's parents ook the legal batile o
the Europesan Court of Human Rights and on June 20, 2017, and the
European Court started analysing the case aftér lawyers representing
Charlie's parents made written submissions, ™ However, by June 27,
the European Court communicated its decision not to intervene,
epholding previous court rulings m favour of withdrawing hife
support, “The courl felt that Charlie was exposed (o continued pain
and that further treatment would worsen his simuation. They stated
that the application presented by his parents was inadmussible and
the decision of the United Kingdom Supreme Court was final.™

Charlic’s parents believed thevy needed to do everything to
secure the rights of their limle boy and that 11 i their right wo be ahle
w0 make such decisions on his behalf. To them, it starts with the
right o life. The doctors, on the other hand, helieved his right 1o
digmiry should take precedence in this case, as Charlie might be in
pain and suffering greatly, There was a lepal mssle between the
parents of Charlie, the doctors and the courts. It s therefore clear
from the decision above that, although the parents of baby Charlie
have parcntal responsibility. the court has overriding control in the
best interest of the child.

The intervention of the United States of America Government
and the Vatican - The International Dimension

Imterest in the issue of Charlie was not resiricted to the Unitad
Kingdom. All over the world, different mdividuals including the
suthor of (his paper, orgenisations, medical doctors and government
watched and followed the story. According to Rawlinson,™ the legal

fhid.

O, it 19

British Broadeasting Metwork "Charlie Gard's Parenrs Lose Evropean Cowrt
Appeal ' BBEC MNews, 27 June 20017, Available at

hetp: e bbe comyoews/uk-england-40423371  accessed 28 Tupe 2007 at
10 46am

28 PRawlinson K. ‘Charlie (Gard: Pope and Trump biggesr help in keeping him
sfive, says mother.’ Monday 0 Tuly  XT Awvailable  ar

o &
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hattle for Charlie's life turned into "an international Issue,” While
Collin Yare, Charlie's mother in the course of the legal batte, made
vefercnce to a 2014 case of Ashya King, whose parents won the
legal battle o take him to the Crech Republic for medical
treatment, “Bever and Horton™ in the Washington Pust, reported
that 2 New York-Preshyterian Hospital/Columbia Universily [rving
Medical Center, indicated interest in having baby Charlie
transferred o their facility, Acvording to the report, it was alsn
supgested (hat the hospical could ship the drugs 1o be administered
on Charbie and give instructions on the wse. A Vatican owned
paediatric hospital, Bambino Gesu Children's Hospital, Taly, also
indicated their interest to be involved 0 the treatment of baby
Charlie.* The international dimension of the baby Charlie’s Case was
turther projected with the staement from the Pope, through a
spokesman, o Charlie's parcnis, encouraging them not to give up.™
The Pope also encouraged Charlic’s parents via a tweet where he
said, "To defend human lfe, above all when it is wounded by
iiness, is a duty of love thar God entrusts to oll .

In a report on July 3, 2017, the President of the United States
af Americs, Donald Trump, offered that his government was
willing o bring baby Charlie to the Unigl States for

h'l'tgﬁ'-'."'A".l.'w.L"angu;miiau-c:u:nfuk-l'n:':'-&"ll]l'-‘.'fitﬂ.'lD."ﬁhﬂ.HH:-garlj-pﬂ‘lpﬁaauﬂ-
rummp-higgest-help- in-keeping- him-alive-says-mother accessed 1%
Seplember 2017 al 2:57pm

29 fhid,

0 Op it 19

i1 [hid.; Levenson E., Ebwazer 5. and D' Agosting L. ‘Hnspital offers o take
in haby Charlie Gard.' Cable Metwork News, 3 July 2017, Available at
wase crin, comy 201 7007704/ health/charlie- pard-pope- hospital/index. htmi
Accessed 10th July 2017 at %:33am

37 Omyanga-Omara 1. "Parenis, Trumg and the pope make last-ditch aempt o
gave a dying British baby.” USA TORAY  July &, 2017, Aovailable at
bups:.'.fvn.n"a.-.u:amdas-.mm-'mm:c.‘m:-.rs-'wm'ld.-“ll':ll'.'.-'ﬂ'."-'l'lﬂ.'parhus-tnmlp-
HJ1.|'J-[.'I|:|[]E-I'1'=E|I{|:-1::'|5I-ﬂltl:h-al:l:!]]I.:.'I[-ﬁ&‘.-‘t:-u;l}mg-l:ll'lﬂsh-h:l.h}'l'*i-5'1-5"-rH'JDll'
sucessed 19 September 2017 a1 2;1Bpm
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s==ment. “The President, through a tweet further showed suppor
%o Charlie Gard and his parents 7 According to the tweer, "T7 we
=== Belp little #Charlie Gard, as per our friends in the UK. and the
Fope, we would be delighted to do so. ™" Baynes,” stated that
“memdent Trump “indicated his delight” w the povernmemt of the
Cmeed Kingdom to help baby Charlie. By these intervenions, Bahy
~Sarle was offered both American and Vatican passports.

Focusing more on the infervention from the United Stajes, the
Soctor who offered o treat baby Charlie, is a professor of
mrology. He was the only dissenting voice in the medical field
who considered that there may be a benefit 1o be derived from the
=% irealment cven thaough he admitted then that the new treatment
mee oot do much for baby Charlie, In his words *] would just like
W offer what we can, It is unlikely o work, but the alternative is
e Be will pass away. "“Considering the intervention, on one hand,

=% Jecobs B. and Pudd H. 'Donald Trump offers help for criceally il bakey
Charlic Gard.” The Guardian, 3 July 2017. Availahle
sops:fwww.theguardian. com/us-news! 201 7/ul N3 donald-trump-offers-
Selp-for-terminally-ill-baby-charlie gard. Accessed 10t Julv 2017 at
4-54pm.
Dougall 3. ""We'll belp save Charlie Gard” - Donald Trump wades in row
over sick bahy. " The Daily Star, 3ed Jaly 2007 Available a
'l‘l-"il.d.ai]'_'-"ﬁmf.l.'.‘{:l.I.-lk.lll:I.I:'l.lr'.S.."lE[E"F.'u-I'.t‘!wEn'lfulﬁDE_;-,'EhaFIﬂugu“:-duua]d_-'upt‘up.
mwitter-britain-greal-urmond-streer- liospital! Accessed 11 July 2007 a0
8:09pm
Domald Tramp via Twditer. Available g1
Birps:Sivaiter. comdreal Donald Tromp'sialusd 3 Ioly 2017 wt 7:080 am,
Accessed 10th July 2017; Foley Elke {20107) 'Donald Trumg Tweets 10,5,
‘Would Be Delighted' To Help Terminally 1L UK. Infant’, 3 July 2017 ihe
Hulfington Posz. Availakbde at www. huffinglonpost. com/entry/donald-trump-
charlie-gard us. Accessed 10th July, 2007 ar 5:15pm.
= Bayoes C. 'Charlie Gand: Donald Trump "t confront Therssa May over
wrminally ] baby boy' July &, 2017, Available at
."|I1;|-:J'-'w1-'r".'-'.:ﬂ:|:5:|:|1!'nd£nl.i;u.Lik.-'nmt'z-'uk:'pnlhius,"chmlic-gﬂ.rd—mmald-:mmp-
eresi-may-g20-surmiil- lerminally-hany-bey-us-uk-court-suling-pape-
4TEI6Z91.himl. Accessed 2B Augnst 2017 a1
®  Dyer C. Law, Erhics, epd Emotion: the Charlic Gard Case. Availahle a1
BMJ 2007, 3583152 dod: 10.1136%m,j3152 (Published 2017 July 04),
Accessed July Mk, 2007 ar 11:12am,
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Dr. Michio Hirano, the American doctor. did not examime Charlie
before offering help and according o Bosely,™ some cthicists
arpued that this is wrong. [t has been argued whether it is right for
the American doector to make an opinion without sceing the patient
face to face and insist on i, when every other doctor saw the patient
and examined his medical history said there was no hope for him.
Om the other haml, Tor Charlie Gard, it can be said that the dociors
in the United States and even the Vatican who offered to trest him
have offered some hope. Likc his parcnts, the Americans believe
that Charlie has a right to life and this should be exhausted before
ne is deprived of life-supporling treatment, To the paremts of
Charlie, the intervention of Presidemt Trump  gave them
hope. “However, the Daily Mail*'reported that certain experts were
of the opinion that the "mterference” by President Trump and the
Vatican wers "cruel” and offered "false hope." The issue of haby
Charlic. while i1 transcended governments, also sparked several
dehares.

The Rights of Baby Charlie

A right is that to which one has a valid claim. It 15 the liberty
enjoy & certain privilege, act in a certain manner or refrain from
acting in a certain manner.* Human rights may, therefore, be
defined as those rights o which every human being may justly
claim. They are rights which may be emjoyed by anvone and are not

30 Boscly 5. 'US Doctor's Iotervenotion i Charlie Gard Case Raizes Ethical
Duestions”. The Guardian, 23 July 2017, Available in (e Guardian News
hitps:/fwarwy theguardisn.comuk-news 2 7w 25", Accessed Wih Tuly
21T at
L L:23am.

40 Op. cit 19

41 httpiwww dailvmail co. uk/video news/ video- 1495855 Very-crucl-Expert-
blasts-Vatican-Trump-Churlie-Card. busd (2007 “Very cruel: Expert blazis
Vatican and Trump over Charlie Gard” (awcested Sepiember 18, 20017 &
2:05nm).

42 Ogha 0. M. (20013} Humaw Bighrs Law and Prociice in Nigera, 2nd
Reviged Editien. (Enwga, Snapg Press Lid. 200350
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o be dependent on the will of another human being ** The right 1o
e, s the most basic aml fundamental of all human rights as all
smer rights depend on the existence and enjoyment of this right by
= individual ¥ Article 3 of the Universal Declaration of Human
Sephis, states that, evervone has the right to Life, Hbery and
security of persons.® Article 4 of the African Charter, also
gm=ranlees, the right o bife in stating thar, "human beings arc
mviolable, Every human being shall he entitlad (o respect for his
@z and the mtegrity of his person, No one may be arbitrarily
geprived of this right.”

The Conshivtion of the Federal Republic of Nigeria.™ in
section 33(1). guaramtees the right 1o life m the following terms,
“every person has the right to life-and no one shall be deprived
ssentionally of his lite, save in execution of a sentence of court in
s=spect of a criminal offence of which he has been found pguilty.”
Smce it has been establishexd that evervone has a right o 1ife, it gocs
sathout saving that this right to life extends 1o children. It is
smanimously agreed that this right, which is applicable to children
ociodes a dav-old baby. However, it is still controversial whether
ssborn children should also enjoy & right to life but the right of a
son-autonomouws . chilkl to life mpo  matter how  young s
mguestionable.

Some of the laws that define the right of the child to life, include the
following;

# The Children Act (England and Wales—198% and 2004).
This Act generally makes provision for the care of a child amd the
Satwes of parents aml guardians. There are no specific instructions
for end of lifc decision making but like all child laws, it emphasises
&= following principles as important;

& Upited Mationg Depanment of Publie Inloomation (19987 The Universal
Dieclaration of Human Rights: A Magea Cara for all Humanity.

s Op. cit. 42

& Do o 43

& Constitution of the Foderal Republic of Meeria, 1999 (45 Amended)
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# Al decisions to be made abour a child should be in his hest
interesl,

h. Where the child is of ape, cfforts should be made to
accommadate a child's feelings and wishes and regard made 1o
anv harm which may have been suffered by (hat child.

¢. Parental rights and duties must he exercised in the child's best
Imierests.

» The United Nations Convention on the Rights of the Child.
The Unired Nations Convention on the Rights of the Child
(UNCRC) applies to every child and young person under the age of
18 and was ratified hy the UK in 1991, Although, it cannot be used
by UK courts dircetly, the UK povernment is by the ratification,
hound Lo honour it and make all the child Jaws compatible with 1.

» The Human Rights Act (HRA) 1998" incorporates and gives

effect in the UK to the rights and freedoms guaranteed under the

Europesn Convention on Human Rights (ECHR). Articles of the

Convention that deal with the withdrawal of life-supporting

treatment, especially with regard to children are:

2. Article 2: the right to lift and the positive duty to protect it

h.  Article 3: the prohibition of inhuman and degrading treatment

£, Article 5: the righe to liberty and security of the person

. Article &; the right o respect for private and family life

e. Article 9: the right o freedom of thought, conscience and
religion

f. Aricle 14: the prohibition of discrimination in respect of
enjoyment of the other rights

As observed by Larcher et al® “Although there s a positive
phligation to protect life, in certain cases, treatment can be withheld

47 UK Humean Bights Act (ITEKHRA) 1768,
48  Larcher ¥, Craig I, Bhogal ¥, et al'Making decisinng tin limit treatment in
lite-limiting and fifehreatening conditions ‘in childeen: 3 framework: for
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or withdrawn, where it i i a child's best imierests 0 do so, even if
this will resull in the child's death, When tasked with intervening in
disputes which have arisen over the withholding or withdrawing of
treatment, judges seek 1o balance the duty to respect and protect life
(Article 8) against the duty not to intlict inhuman and degrading
rrearment (Article 3), whilst attempting 0 respect the provisions of
Articles 8 amd 9."

Can the right to life be the most important life of Charlie or the
right to dignity? 1lis parents insisted on the right to life and for this
reason, they fought i court W the highest level, His doctors, on the
other hand, feel thar his right to dignity should be protected and he
treated as more impormant. Both sides were engaged in court in this
debate. Tt 15 opined thal no right is more importane than the other as
they are intertwined.

Patient Autonomy versos Beneficence

A major dilemma in the medical world is the fighl hetwesn
autoneany and heneficence. Benehcence means (o do pood. It is that
branch of medical ethics that obliges the doctor to sesk the good of
others. It involves preventing the inflicticn of harm by others and
promoting good, This alse very well, describes the relationship and
responsibility of & parent to a child. Therefore, basically, the doctor
has the same Intentions as the parents, However, doctors are also
bound by the Hippocratic Oath. According to Hippocrates, the
purpose of medicine is, "To do away with the sufferings of the sick,
1w lessen the violence of disease and to refuse to treat those who are
overmastersd by their discase. ", To most doctors. this would
include withdrawing life-supporting treatment from patients when
there is no other possible treatment for them, According to

pracrice. ' Archives of Discase in Chifdbood 2085 10Hks1:523.
hitp:Sfade. bnjcomy on Jaly 21, 2007 - Published by growp. b, com

49 Street K. et al. "The decision-making process repanding the withdlrwal or
withholding of poteatial life-saving oeauments in & children's Jspial '
Joarnal of Medical Ethics 2000, 26 346-3310 Publisled by group brmj oo
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Wilkinson and Savulesew,™ it is ethical for doctors 1o decline to
provide treatment that is Judged to be medically inappropriate or
futile, either when such treatment is contrary o the interests of the
patient, or when there are insufficient resources o provide
{Tcatment,

In making end-of-life decisions, 4 patizol usually has the utmost
say. This is beecause doctors would usually respect the wishes of an
dutonomous patient, Where a patient for whatever reason is unahle
to make such important decisions for himsell, it falls 0 g SUrrogale
who is usually a close relative and is expected to know what wouid
be in the best interest of the puticnt. Whatever the case may be, a
patient is entitled to make certain decisions concerning  his
treatment. Where the patient is & child who is ol old engugh
make decisions for himself, the parents or other carcrakers such as 3
Euardisn would usually make the important decisions. The doclurs
would always have the opporfunity o offer advice on what they
consider to be in the best intercst of the child,

In determining the best imterest of & child who is on fife-
supporting treatnent, there are many factors to be considered such
as the child's comfort, the extension of life and even the possihility
of a cure, While a patient has the right to make decisions
concerning his or her treaiment, the doctor is obliged to do what
he/she thinks is in the best interest of the palicnt. Sometimes, there
15 & clash between the decision of the patient and the opinion of the
doctors,  Where the patient is an adult, this mi ght not pose much of
a problem as both partics may come to a consensus and at the very
worst, the doctor would respect the wishes of the patient.

However, where the patient is » baby or 4 child who is non-
Aonomaous, the issue of decision-making get a bit more complex as
the clash is now between parents and doctors. This is usually the
case when the treatment the parents insists on would keep the child
alive but leave the child with a poor quality of life like complete
patalysis or a completely vegetative state where (he child is

30 Wilkinson D and Savualesco §, (2001) *knowing when 1o stop: (iatidity in e
ICLL" Currenr Cpinion in Anqesthesiology 2011, 24:160-165
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sasically brain dead as in Re J.''This, unforunately. happens quite
often. The case of Charlie Gard is one of the numetous examples of
this clash. On the other hand, as in Re B, there are some cases
where the parents are the ones who want to pull the plug amd the
doctors or health commissioners are insisting that there are other
forms of treatment which may be beneficial to the child.

Wilkinson and Savelescu.™ believe there are two ressons why a
doctor would refuse treatment or life-sustaining freatment or judge a
treatment to be medically imappropriste. According to them, the firs
= that the doctor believes that, further treatment is comtrary o the
patient’s interests and would harm the patient, They further stared
that it is a ype of paiernalistic judgment abour the value of
meatment and life, Wilkinson and Savulescu,™went om to say thar
either the guantity of life (duration of survival) is so short or
mprobable, or the quality of their life so reduced, thar the pain.
suffering, distress and indignities of treatment outweigh the
benefits. It is believed that this is the opinion of the doctors at Greal
Ormond Street Hospital who so far, have been Charlie's treating
physicians.

The second reason according to Wilkinson and Savelescu, why
a doctor would refuse treatment or l:fe-sustaining treatment or judge
a meatment to be medically inappropriaic, and which is a more
controversial reason or justification, is that, providing treatment
would be harmiul to other patients, This justification has nothing to
do with Charlie Gard’s case,

Savulescu™ in a paper titled, "Ts it in Charlic Gard's Best
Interest 1o Die", referred 1o an earlier paper’™ where he said,
“Having spent 20 vears in medical ethics, [ do believe some lives
are imtolerable and not worth living, but this is exiremely rare.’

31 weJ fu minor) (randship: medioal treanrez) 19910 Fao 23

32 Ke B o mirer) fwardship: medical rreaimiers) (195310 1 WLER 1424

53 Opocil, 50

54 g

55 Sawvulescu J. *ls it in Charlie's best intcrest o die? Avalable o
www (elincetcom.  May 5 2017, hopeSde doinegd 10 10160501 40-
BYARC1 7312047

56 Sawnlesgu ) (200680 End-ni-life decizions. Wedicine 2I06: 33: 11-15.
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Savulescu,” further stated thus, "The besl example is severe
dystrophic  epidermolysisbullosa. In  this condition, the skin
relentlessly peels off, causing extreme pain and infection. In the
most severe form, the child often dies of infection in the first year
of life, even with medical therapy. 5Severe pain is an intrinsic part
of the syndrome; this situation 18 not the case in Charlie Gard.” He
went on to explain the concept of distributive justice with regards to
Charlie’s case, In some cases, treatment may be withheld on the
grounds that not only would it be futile but it would deprive another
person w whom it would be more bencticial. However, this is not
the case with Charlie Gard as his parents have heen able o raise
money through a GoFundMe project to pay for his treatment. As
such, the right thing to do would be to allow his parents w take him
to the USA for treatment.

Wilkinson and Truog ot al.* opined that parents should be
allowed o make such decisions if there is any hope and cost, poses
no problem. They stated thus, "When it comes to experimental
treatment, there can be different reasonable views among health
professionals about how to weigh up the chance of benefil agains
the burdens of the treatment. They went further to state that in the
face of such disagreement, the decision properly belongs to the
parents.” Wilkinson™ in a later write-up suggested that "Assuming
the treatment is affordable, and the paremts want it, it should be
provided. However, when no health professionals think that the
experimental treatment is worth pursuing, parents’ request for
treatrent should not he granted” In the case of Charlie Gard, the
doctor I the United States of America, though they were in the
minority, believed that there was some hope for Charlie. It is

57 Op, or 53

58 Wilkinson D, Truog R, Savulescu J. “In favour of medical dissensus: why
we should agree o disagree aboul end-of-lile decisions, Bioettice 2016; 30;
TUE-18.

50 Wilkmmson D, Bevond resources: denving pareotal requests for futile
trealmend.” Available al www helaotel com. Published cnlioe May 4, ZULT,
aetp /A dod.ora 1O ORGS0 40-6726 (IT)31205-9. Accessed 19 July 2017
al 1;24pm )
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spmed that though the chances of the experimental treatment heing
sseceasful were very slim, it was still worth trying.

Ead of Life Decision Making: Parents versus Doctors
% may be argued that the parents of 4 sick child have a right to take
me child elsewhere for treatment and st be allowed o do so,
meiess it puts the child al significant risk of harm, According (o
Carmevale et al,” in England, patient autonomy is not given as
much importance as beneficence, while in countries like America
gnd Canada, patient autonomy and by extension, parental aulomomy
= more respected. As a result, court battles like the case of Charlic
Card, are more likely o occur in England which may remain more
sseernalistic in treatment decisions for children

Because non-satonomous children lack the ability to make
gecimions for themselves, they telv on their parents or caregivers 1o
make such decisions for them. It is agreed that in any sitwation, the
sest mierest of the child should be of the urmost importance. The
Sfemma arises, when it is lime o determinge who should decide
what is actually in the best interest of the child. Should it be the
sarents or should it be the doctors? In cases where there is a conflict
sevwcen the doctors and the parents of the non-autonomous child,
would the court be allowed to intervene? Laws in some countries
tk= England and Nigeria, agree that the child becomes the ward of
S court in such simwations and the court is allowed to appoint a
peardian ad litem, who would be able to determine what is in the
sest interest of the child from an pbjective point of view,*

It may be argued that the parent of a child is in the best position
w kmow what is best for their child. On the flip side, it may also be
wgocd that a parent of a sick child cannot be trusted 10 make logical
g=cisions 1o prevent the child from suffering. If the child is so sick
& they have to be placed on life support in the first place, such

% Camevale F. A, Concud P, Cremer B, et al, ‘Pacental involvement in
reatment decisions regarding their eraically il ¢hild: a corparative snxty of
France and Quebsc’. KT, Poediatric cnrical care med; 533742,

& Children Act of Enpland and Wales, 1989, 2004 Child's Right Act of
sageria 1991
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parents have grief and even a bit of selfishness to deal with at a dme
when the child's hest interest should be of the wtmost imporance.
Carnevale,” opined that based on experience, superior medical
knowledge and objectivity, doctors would be in a better position to
make decisions about pulling the plug on a non-autonomous child.
Schneider and Rice,” discussed a case similar to Charlie's case.
Joseph Marachli, a Canadian haby was diagnosed with a rare
progressive amd incurable neurological disorder known as Leigh's
disease. His parents wanted a tracheotomy performed. They
admitred that while their son's disease was terminal, the procedurs
would extend his life by some months enabling him to die at home
where his parents could care for him. The Canadian doctors
refused, In their opinion, the treatment would he futile. It was also
reporied that his parents then fought to have him transferred w the
United States and with the support of pro-life groups such the
Catholic group, Priests for Life which funded the eatire surgery,
they succeeded According to Hutchison's report with the ABC
News Medical Unit,™ Joseph Marachli’s life was extended by
several months and he was able to die at home, While the Canadian
doctors were right about the terminal namre of Joseph's disease, his
parents made the bewer choice, After the surgery, he was able (o
respond to both parents and make some movements. Considering
the fact that the parents of a child are the ones who would live with
the consequences of whatever decision is made, this writer poses a
guestion whether it would not be more appropriate to let parents

62 Carnevale F, A, "The birlh of tragedy in peediatrics; A phronetic conception
of Boethivs'. 2007 Nurseethics 14:571-82 {PubMed)

53 Schoeider M. and Rice 5. (2017} *Babv Joseph, focus of treaiment dispure,
dies in his slesp.’ Cable Network News, 283 Septomber 2011, Available at
worw orm, com/ 201 10 ZE eal by baby - joseph/imdex. btml.  Acvessed  28th
July 2017 at L4 lnm.

64 Couriney H, and ABC Mews Medical Uit (2011 “Baby Joseph dies at
bome afler long ireatment baole’ ABC Mews, 28 September 2011,
Available &t hip:dfabeoews, o, comd Health'W elloess baby- joseph-dies-
home-lone-treatment batcledsiory? [d= 14423722 Avcessed July 15, 2017 at
10:02am
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make decisions, they helieve, they can live with? However, on the
other hand, it 1s relatively safe to also argue that when parents are
allowed 1w make such decisions, what they consider to be in the best
interest of the child, are most times, inscparable from their own
interest of the interest of the family atl large.

The above case of Joseph Marachli goes w show that parents
would always want to be involved in end of life decisions
concerning their children and cannot be expected to readily agree
with doctors who say that death is the best option. They would do
anvihing and might make rash decisions in the process, Another
case relevant to this discourse is thal of Ashya King whose story
was followed closely by The Guardian. ® Ashya's parents were not
ready to wait for the court or even dociors to decide on the mode of
mestment for their son. Apainst, the advice of the doctors handling
their son, they desired proton therapy over conventional
chemotherapy for their son who had just had a brain tumour
removed, Khomamai and Doward,* reported that on August 28th,
2014, the parents ook Ashya and ahsconded by ferry to France.
However, they were found and arrested in Spain while their son was
rushed to the hospilal for urgent treatment. However, as reported by
Bosely,” the High Court in Britain on September 5Sth, 2014 ruled
that Ashya could receive proton treatmenl in Prague. Ashya
received his treatment on September 9th, survived and by March the
next year, Davies™ reported that according to his father, new scans

45 The Guardian. 'Parents of Ashya King put him at risk, report says’
herps: www therandisn, comfuk-news 201 /50 24 parent s-ashya-king-pul-
him-risk-Teporni-saysAccessal 3 Movernhor 2017 at L1 30 pm

# FKhomami M. and Dowacd 1, “Pareors arrcsced as missing Ashya King Fownd
by police in Spain’. The Guardian, 31 August 2014, Availabke al
htyps: wewrey . thegeardian. corme'seciery ' 200 47a0g/3 1 fashya-king-tound -spain-
parente-arrested. Accessed 30tk July 2017 at &:22pm

£7 Boscly 5. 'Ashva King given Jegal go-ahcad for cancer treatment in Prague’
The Guardian 5 September 20014, Available at
hictps oo the g, oy is-
news 20| 4/ sepi05 ashva-king-prague-procon-heam-therapy-court-ruling.
Aceessed 30kh Tuly 2017 at 6:3Upim

£5  Davies C. 'Ashya King's parents sav he 15 cancer-free afier proton therapy.”
The Guardian 23 March 2015, Avuilable al
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had shown that Ashya was cancer-free. After his case, he INHS
decided 1o start paying for children with medulloblastoma to travel
sbroad and receive proton therapy.

The Place of the Court in Malking End-Of-Life Decisions
In situations where children are unable o make decisions, it i
accepted that paremis have the responsibility o make decisions on
their hehalf. [t is assumed that pere;mis with the love and
commitment towards their child’s welfare, while sharing religious
cultural and family beliefs with the child. are in the best position =
make sound decisions on behalf of their child. It is not in doubt the
parents in certain cases may be too emotionally invoelved to maks
objective decisions Lhat are in their child's best mtercsis. The
concept of parental responsibility which epables an individual w
make decisions on behall of his or her child, in the child's bes
interests is recognised. This is the position in Nigeria umler &
Child's Right Act, 1991 Further discussion on the Nigerias
position is in the later part of this paper. In cerlain circumstances
the court can take on parental responsibility or it can be sought &
external persons, such as social workers and healtheare providers
In some jurisdictions like England, where therc i
disagreement beiweel the parenls or caretakers of the
autonomous child and doctors, the courl gets 10 be the decis
maker. It does this by appointing a puardian for the child, wha
supposed to make decisions in the best intercst of the
regardless of the parems' feclings of the doctor's opinions.
child's guardian is expected o be objective and unbiased. How
in most cases, the court has ruled it favour of the doctors.
are however Tare exceptions where the court rules in favour of
parents against medical professionals. In Child MB.* the court

nrtpa::'.'m-.v.ﬂwgua:dian.cum-‘uk—newa.'zn]j.'rua:-‘ﬂ.'ash}-a-kmg-nw
of-cancer-afier-proton-theragy-5ay-parcis. Accessed 30h July 2017 =
f6:35pm

60 [2006) EWHC 507 (FAM)
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against fourteen (14) doctors 1o sustain life-supporting treatment for
a child.

This paper poses that question - whether the court has the right
o give a ruling to remove a life-supporting machine on a child,
when all the treatmemts available have not been tharoughly explored
and exhausted. At this juncture, it is important o know the place of
the court, The court falls into the judicial arm of povernment, The
involvement of the court in laking a decision where there are
conflicting positions between the doctors and relatives lakes this
discussion in the paper to the question raised by Taylor™ as o "who
is ultimately responsible for the health and well-being of our
children” and "who decides on what is best for them” Taylor cited
m his article several cases and advocated for parents freedom of
choice m the healthcare of the child. It is upined that the overriding
stamd on this issue should be the best interest of the child. The
effect is that nobody shoukl make any decision w take away the life
of a child neither should a child be made to continue to be on a life
SUpport except it 15 in the best interest of the child.

Charlie to Die or Not To Die

Cm July 10th 2017, Charlie's parents having, gone to the European
Court of Human Rights at heard from a doctor in the United States
of America, golten messages from the Pope amnd having the
American President involved and offering supparl went back to the
High Court and asked the judge 1 review the case.” The judge
gave them less than 48 hours o provide mew evidence that the
experimental trestment would work,™ Judge Francis, the judge who
fArst heard Charlie’s case referred to the UK Court of Appeal's
decision in the case of Wyart v Portsmouth NHS Trust™and said “In
our judgment, the intellectual milestones for the Judge in a case such

W Taylor Paul Anthony “Who knows wha's Best for vour Children? You? Or
the Government” 13 April 2007 Available in W w4, dr-rath- foundation.org
Accessed on 19 Seplember 2017 at 3:209pm

Op cir, 2E; op.cit, 31

Oip. s 24

Wyan v Poresmourh NAS Truse. 2005, EWHC 117

||II-I|-
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as the present are, \herefore, simple, although the ultimate decision
will frequently be extremely difficult, The judge must decide what
i5 in the child's best interests. In making that decision, the ‘-’r‘lﬂf-:iI':
of the child is puramount, and the Judge must fook at the QUESLION
from the assumed poine of view of the child, There is a L-:tr?ng
presumplion in favour of a course of getion which will pml_ung 11|'r::
but thal preswepton is m irrebutiable. The term "hn::_st mu:rnf?ts
Encampasses nwedical, emotionsl, and ali other welfare sm-:'u::s."' 1._11
sibrtions like this, the cout has twe 1=sues 10 consider, First, wil]
new treattnent help the child in Aty way or will it only cause mare
pain!  Where  reatmen; might be burdensome, tnancially aor
atherwise, the other issuc o consider is if the burden oulweighs the
benefit. For Charlie, his doctors are of the opinion that he is ig
pain, pain thar won's B away even with nucleoside treatrment and
“when, as in his Lase, the consensus af )l ihe doctors wha have
examined him is that the treatment would be futile, ther
benefits to put on the seqle ™

On July 24th. 2017, Greene and  Clarke,™ reported that
Charlie's pareny decided w stop Hghting afier new scans showed
thal the damage thar hag been done to his hrajn and muscles were
unalterahle. Robinson ang Greenhill, ™ stated that these gew SCans
showed no benefit 1o weigh apainst the risk of fiying baby Charlje
0 the United States for tredtmient. Yate and Connie made g decision
o take Charlie home sq that he could die there byt his ventilator

£ ATE o

14 I!:'l'[.' o, 16

5 Op, it 38
M Greene R, and Clatke H, ‘Chardie Giard's parens give up bartle 10 take son
t US." Cable Metwaork Mews, 24 July 2017, Mvailable o
www.uditlm.:nn.-:a:.nl-'EI:I:'.-‘-'U?.'lq.-h-:aIlh-'ch.quic-g:u-d-dn::islm-'imkx.hunj
T Robinsen M. and Greeqhi| S (2017 “High Courn Judpe to rule TODAY on
whether 10 allow Charlie Gard's parenis to take hin home (o die as dociors
sy Ris vemilacor ‘cannot iy thecugh the familv's Tront doae Maily Mail,
L July 217 Available g I:I[[j'!l:-'."‘.'i-"-!-'w.da:I.'r'JTLaj!-I.:IJ_Lli:."II.-:'F.'EFEII'Iil.'J.f-
ST2B2 10N  harliz Uaré-s-palmug-em:&re-H.igh Court-gase. lyml Acceded
TEth July 2017 ar 7:30am
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could net fit into their howse. Memlick™ said that the aTents
decided 1o spend Charlic's last howrs with him at a hospice where he
was being wiven palligtive care which relieved him of whatever pain
might be feeling, Baby Charlic died an the 280, of Tuly, 2017, a day
afier the court ordered him W be moved w the hospice and lite
support o be withdrgwn, ™

The fight put up by Charlie's parents is considered, not owt of
place. Yare and Connie were T constant comtact with an Amerivan
couple whose baby survived dpe m the experimental treammen
offered by the American dogtor. They might have encouraged them
2l given them 4 reason 1o light on. Smith-Squire and Robert, ™
reported on Arthur and Olga Estopinan's baby, Arturito, who was
e first to receive e gew experimental treatment in the Unite
States. They, however, rointed out that while e Estopinan haby
a3z MDDS, he suffered from g different variant, Ariurin survived
wd said w be aljve. Smith-Squire and Roberts,”  are of |he
opmion. that if Arthur and (lga Estopinan had pot tried, Arturito
would have bern deyd.

Another compelling case in favour of trying all availyble
Teaments is the case of Haleigh Poutre, “anather chijg whom

i

Mendick R, *Great Ovmond Street wants Charlie CGard moved o hospice o

Eie by Friday, court hears’. The Telegraph, 26 Tuly 2017, Avwailahle at

hup;.'.-'m-_tnjegraplz.m.uh-'m'a-'anI'?.-'l'.:r]'.-”.'.'&-':harjjn:agnrﬂ-juﬂg-:-da;[dc-

bah_»-::-ljﬂ:-wﬂ]-emi-parmt.;-I::ga].". Accessed 289th Tuly 2017 ar 3:44pem

Bever L. "Our beaurifu] boy has gone” Parapis af Charlie Gand say he has

died, " The Washington Post, 28t luly 2(M7. Availsble a

:.'l;lr'l.'.'.washirj_gtnn}mst.clm-"news-"i.-urldnm'&-"ﬁ'p-'Efl-]?."ﬂ?s'!ﬂf'pﬁl:'t:l:lm-ut-
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smcsees concluded would dic dye i health-related issycs. Ap

B Wen's timcline, Sthe child Wwax barn in 1994 4 healthy child
B o she was four. she was adoptes] and Tived with an aums
&= 11 in 2005, she was rushed to the hospital, disgnosed 1o hewe

i left on life SUppart, would be in g Persistent vogetative stage. O
October  5th, 2005, a Judge  approved request  from g
Commissioner of the Massachusetrs Social Department, 1o w
fjfia-xupfmrtiug ‘realment. Her guardian appezled but he appweal was
dismissed. January 17, 2006, (ke Coure of Appeal, ruled i
favour of the doctorg that life suppory should he withdrawn The
YEIY next day, she woke up from a comy shortly before her
scheduled removal from life suppor breathing on her gwy and

Were Baby (Charlje 4 Nigerian Child: The Position of the Law
Section | pf the Nigerian Child's Right Act, 2003, stapes that the
best interests of 1he child shall be of the Uit importance. The
best interest of the chjjg would be considered 1o e that which is for
the child's good ynd would keep the child away from undpe
suffering and harm, [ docs not refer Physicians bur it dpes slale
that all individug|s and institutiong, which would inclyde hospitals
and meslical persemnel, must act in the hest interest of the child.

The Ace Tecognizes thar there would be situatinns when
decisions would fuye to be made on behalf of a child, Tg this
effect. seclions 8291 provide for the Buardianship of g child
mcluding occasions wlhen a puardian may be appointed, Sectiog &3
2ives the puardian of d child parenga responsibility unless he is

B3 Wen P, ‘Migsed WADng  sipns nearly killed Haleigh Peagre’ The
BosonGiahe, ALmUsE 3, 2014, Availahle g
hrt[ns.'.-'-'n-tm.bnslun;_::tuhe.r.-|:-|11-'|:1-:chu'2Llla1-'l.'IE-‘l':'2.-'mis;:ﬂ-warning-sigus-
:u:*ar]:.f-l-:_iJEm-]'.m'{-:gh ]:IEIIJIrt.-'fg]'a]—.vﬂﬂ]]hﬁ[:;r[']lf{.ﬁ. I-'hb:'{.r.-'.m-.::,-.hnm.
Accessed Tuly 15, 2017 al iddam,

B O, oir 80
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dppoinied 4 puardian ad liteq. Appaintment of a guardian may he
done whether the parems of 4 child are preseat or not if the court
feels thar the parenrs may not be able 1o make the right decisions for
a child,

Section 59 of e ALt empowers the vour o order a care or
supervision order in proveadings in which 2 question arises 45 to the

provide support for or Apainst sustaining lifE—suppunjng treatmient.
The Child's Right Act does SMPOWEr (he courl to serle digpures
affecting the welfare of 2 child which may arise between parents or
between other joint guardians in section 58

The Act in Section 4 gives the child right to survival and
development, provisions which are related to seetion [3{1} which
states that o child s entitled 1o the best aitginable state of physical,
mental and spirional health, The Act, therefore, implies that it is the
right of a child 1o he treated when ], especially when it can be
afforded and it would 0ol cause undue harm or disadvantage 1o
another, From this i1 ean be inferred, that while doctors may haye
TOre expericnce and superior miedical knowledge than the parents
of a child, it is the right of 2 ohild that all options in his/her bes
mmierest be explored first hefure 4 decision is made w ler him/her
dic.

It baby Charlic were 4 Nigerian child, his parents would he hig
guardians by section 82 apd would have primary responsibility for
mm. They would he the Dites making all the decisions based on the
advice of his doclors, [t baby Charlis was 2 Nigerian child. his cage
might still get to the court, and by the Child's Right Act, it is safe
0 believe thar the court whep taking a decision, the hest iterests of
@e child shall be of the umost importance,

Recommendation

S 15 posited and recommended that should he standard for
ATOgae decision-making that hay w da with life-supporting
===sment and end of life decisinns. This will provide sume son of
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guidance for decision makers, he they cdociors, parents or the cour
as the case may be,
It is recommended that before 2 claim % made, that a child has a
right 1o die with dignity and be protected from inhumane treatment,
the right to life should he placed first,

It is also recommended thar in considering the right o life and
any other right, that a child is entitled o, the best interest of the
child should take Primacy,

Conclusion

The law seems w stick firmly with making decisions which are in
the beat imterest of the child. For 4 child on life-supporting
treamment, whiat is in the child's best interesi wollll be seen to have
heen done when all options have been explored, all Ireatments and
therapies tested. This will he s0, especially, when it is M going to
expose the child 1o significant harm ar cygse significant harm (o
another before . decision i3 made 1o pull the child off [ife-
SUPPOrIDg treatment,

When everything has been done and (here 15 N0 way forward,
then the right to die with dignity can come in, It is sy 1o agree thar
life-supporting treatment may be withdrawn when there is no Wiy
forward. It is opined tha Chaclie's PATCALS Were easier to convinee,
b allow the remaval of the life supporting machine, when they saw
that they had done everything bamanly possible, w0 save their son
Charlie and that the new \reatment wold bz of no use,

Every person, including a child, has a right o life. It is trite w
note that all wther rights mcluding the right w dignity are based on
the right w life. In the battle over children's life, decision makers
should keep this in mind.



THE NATIONAL IMUMAN RLGHTS COMMISSION OF
NIGERIA (NHRCN) AND ITS RELEVANCE FOR
ACHIEVING THE SUSTAINABLE DEVELOPMENT GOALS
{8DGS) BY 2030 IN NIGERIA

B‘l_l

Gwar, E. Terngu

Abstract

Making human rights integral to developmend and o post-20i5
development framewark wonld contribute to more just and inclusive
development  outcomes, especially  throuph  an emphasis  on
SArTiCifalion, empowerment, ane ransparescy.  fr wonld felp
srevent developiment frrogranmes frov harming and disaadventaging
mincrable populations, by requiring analviis of the Fumen Fighss
mpactys of sueh proprammes, and miigation or avoidance af
sdverse impacts as well av consuliation and participation of thase
grected by these programs themselves, The raotitg of development
= human rights would encourage a Jocus on the poorest and most
marginalized commmitics, mcluding women, children, ethnic il
wligious  minorities,  indigenous peaples,  and  people  with
ssabilities—groups may be invisible in some develupmers
sproaches, The paper is @ critival aralvsis of whar  role the
waional human rights institutions like the NHRON con play in
maldmg support for a broader conceprion af develupment, defined
&= Tfreedom from fear and want for all withous discriminarion " and
e crearion of conditions in which peaple everywhere can realize
e wiiversal human righis—eivil, political, econpmic, soctal and
wral. This paper argues thar the NHRCN is a caralviic insrineion
= Nigeria’s quest to achieve the Sustainable Development Goals
SOGs) By 2030,
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[ntroduction

The concept of development defies a single universally accepted
definifion, ‘The field has been characteriscd by changes m the
conceptions abour the process of development itself. These changes
are a8 a result of the need o find a common ground between the
concept of development and how it is practiced] in the ficld,
Consequently, there are a myriad of views about its definitions and
the stratcgies pursued to achieve developmeni. These myTial views
gained grouad in the 1950s with literamres in development theory
and practice hlossoming since the mid 1980s.  The challenge for
the development community in all this is w identify practical and
pragmatic options, The best rteule is to  unleash poople’s
entreprencurial spirit-to take risks, w compete, to innovate, o
determine the direction and pace of developmenl.

Development as @ concept has varying defimitions depending on
one's ideological standpoint or professional inclination. Torado
considers davelopment as multidimensional process involving the
recrganization and reorientation of entire economic and social
systent. This involves, in addition, w0 improvement of outcome and
output, radical changes in the instintional, social and administrative
structures as well as in popular attitudes, customs and beliefs.” The
main contention is that development is both a physical and social
process. According o Seers’ the purpose of development is
reduce poverty, inequality and unemployment., Seers* argued (hat:
The questions to ask about a country’s development are therefore:
what has been happening to poverty? What has been happening =
employment? What has been happening to inequalicy? If all three of
these have declined from high levels, then beyond doubt, this bhes
been a period of development for the country concerned. 1T one of

1 Todaro , M.P. {198%). Economics for Developing Countries . Lomg Mes
Landor. ; pg. 108

Thid at 1

Soers, D (1963). The Limitrions of the Special Casc’. Hulletin of S
ncford Mssituie of Ecotomics whd SIariscs.

4 [hidat 3
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two of these central problems huve been growing worse, espeially
if all three have, it will be Slrange w ¢all the resuli ‘development”
cven i per capita income doubled,

T'his definition by Seers is important for an wnderstanding of

development as centred on IIprovement in e living vondition of
the individual. By implication, it means, e coomomy could prow
without the country being developed. This is carrectly ohserved by
Torade® who says:
There were, for example a number of developing countries whicl
exprrienced relatively high rates of growth of per capita income
during the 1960s and 1970s, but which simultancously showed liie
OF B0 IMprovement or witnessed an actusl decline i enmplovment,
equality and real incomes of the 40 Per cent of their populations, Ly
the earlier prowth definition, these countries were developing. By
more recent Poverty Equality and Employvment Criferia, they were
no,

In their definition, Meclean ang Memillan®  pesic  has
development is a normative comcept referring to y multidimensiona]
process. In their view, ineregsed ceonomic efficiency, expansion of
mational  economig capacity and techuological advancemnenr gre
generally accepied as necessary conditions, if development is o b
sustaincd. Thug development COnCept maintained a [lipear shape
based on trust in science, reason technology, and the free marke;
This kind of development succeeded in cstablishing a more systemic
and rigorous dpproach to development initialives, However, this
approach to development, with its related bag of practical ools, did
not deliver the expected resulls, The rising levels of paverty level,
with over a billion men, wornen and children heing subjected o, s

5 Fhiday |
6 Mclean, T & Memillan, A, 20031, Comcize Dicitonary of Politics. Eerond
Edition. Oxfond, NY & Kz, prg 148
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an indication of the failure of this kind of development rooted in
economic growth, science and technology 2

The search for a different vision and approach to development
is currently linked with human-centred and rights-based approaches.
Amartya Sen’ developed s distinctive approach to development a3
the ‘the process of expanding e real freedoms that people cnjoy -
For Sen. development involves reducing deprivation or broadening
choice, Deprivation represeits multidimensional view of poverty
that  includes Tunger, illiteracy, illness  and  poor  health,
powerlessness, voicelossness, iNsecurily, humiliation, amd 2 lack of
4ccess to basic infrastructure.”

He emphasize that development should go beyond ihe
parameters of a monetized and highly economized world, Tt can be
said that rethinking the concepl af development beyond mdion of
primary geonomic prowlh to the real frecdoms of people means that
people are the most imporiant stakeholder in development. This ides
can he seen in fhe Human Development Reporis (HDRs)" which

7 Accordiig 1 DoSomething.org. 3 atubal movenient ol young people agains
ponverly, nearly beoof 1the workd population ~mare than 1 billion people T
o less than $2.50 2 Uay. Moze then 1.3 billion live in eXxtrems poverty.jes
than %125 # day, 1 Dillion children are living En  povens
it/ wewa dosomething.org accessed 100115417

5 Sen, A, K. (1990a). Development as Freedom {Mew York: Anchor Boosss
A complee list of Sen’s Wrilings is available at
it | economics. harvard. eodud Tculiy/sen.

g Sem, AK (1992). Tnequality Reexamined, Cambridge , Mass: Haves
Umiversity Pross

10 Human Development Report {HDR) is an annual milestone published by S
HDR Oftice nf the United Nations Developenent Programme {UNDF), =
at 213 saw conwergence ifn omas develupment ndicators {HDI}. Th=
firgt Homan Developrment Boport, was Finched i 1590 by the Palsss
seonnmizt Maibul ul Hag and Indian Mobel Laurcate Amartya Sem
imnduce the concept of human gevelepinet, argued thal the real pus
af develepment should be 10 enlarpe pryple's chojees. Subscquent E
have developed the hesic concepl, loaking i pasticular ar Row
govelnpmenl coaild B fimpmecd amd a1 ity nternationzl dinsensions-i
rrade, official dovelopment sssistunte: and inlemational migrarion fows
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accentuate that development should be prople-centred, and as such,
attention should be given to redefining the kind of life thew live.
Development must be woven around people, not people around
development- and it should empower individuals and groups rather
than dis-empower them, '

In support of the above claim, development, therefore, should
address the problem of expanding person's capability to make
valuable choices in life in order to improve the quality of tha life.
Development in this perspective is understood in liberationist terms;
of removing unfreedoms- “the domination of circumstances and
chance over individuals' and of respecting and supporting individual
agency and societal self-determination to decide on and pursue the
Hourishing life." Sen posit that devclopment pertains to positive
processes of social, economic, and palitical change that expand
valued capabilities.

Although development is most often associated with poworer
countries, Sen’s capability approach and the related human
development approach apply equally to rich countries. Development
m his view should be much concerned with the oppormtnities that
people have to improve the quality of their lives, It is essentially g
‘people-centred” approach, which puts human agency (rather than
erganizations such as markets or governments) at the cenire of the
stage. " The crucial role of social opportunitics is o expamd the
r=alm of human agency and freedom, both as an end in itself and as
i means of further expansion of freedom. ™ Principles such as
fuman rights, equity, protection from downside risk, and others
hus complement the principle of efficiency and capability expansion
= this approach.

Human Development Report (1993) . New York Oxfiord Ouford University
Press

fhidf ar B

I at B

Sen, A. K. (1983a). “Development: Which Way Mow?™ The Fromomic
dowrmnal, 93, 745,
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Sen argues (hat expanding freedom, or capability, is both “the
primary end and principal means’ of development. Freedom is
central to development because the effective freedom w hve a lile
ane has the reason 1o valee is incrinsically valuable and thus the best
evaluative dimension of progress, But agency freedom is also the
mosl effective means for development since it not only directly
enhances well-being, but alse enhances prople’s ability to help them
and to improve their workl, 7 The implication is that individuals
should mol he eated as passive recipieats of technocratic
development schemes.

Sen’s idea of development has been emploved cxtensively in the
comtext of human development, as a broader and deeper alternative
o narrowly ccomomic metrics like growth in Gross Domcestic
Product (GDP) per capita, Here ‘poverry’ is understood as
deprivation in the capahility to live a good life, and ‘development’ 15
understond as capability expansion. The novel focus of capability
cxpansion is seen o be relevant for the normative evaluation of
social arrangement beyomd the development comtexl, for example
for amalvsing gender inequality and access to resources, ® Tt is also
seen as providing foundations for an appropriate development policy
framewnrk and programme of action.

Since capabilities can be seen, broadly, as freedoms. this would
seem to establish a basic connection to the concept of right o
development. The United Nations (UUN) Declaration on the Right w
Development  (R2D)" conceptualizes  development as  a

15 Jfhidal 9

16 Robeyns, |, (2000) An unworkable idea or 8 Promising Alternative?: Sen’s
Capability Appeoach Re-examined . Katholieke University Leuren Centre
(or Econombc Sudies Discussion Paper Series (DPS) (00.30),

17  Uniied Metions Declaration on the Right to Development (1988) - The
United Matkons General Assembly adopled the Declaration on the Right to
Development on 4 December 1986 {resolution 41/128). The Declaration
procluims that the “right o development is an inalienable buman right by
virtue of which every human person and all peoples are entited
participate i, comtrivute 0, and enjoy ecenomic, social, cultural, and
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Smmprehensive economic, secial, culmral and political process, It is
e @1 the constant improvement of the well-being of the entire
gepetation and of all individuals on the hasis of their active, free
me meaningful participation in development aml in the fair
Werbation of benefits resulting there from.'® Article 10 of the UN
D ismation ot B2D call for imeasures to ensure the full exercise and
seressive enhancement of the right to development, including the
Se=miation, adoption and implementation of policy, legislative and
mher measures at the national and international levels.

IThe prnciple of participalion and inclusion is one of the
swmerstones of the UN common understanding of a Human Righs-
Sesad Approach-'every person and all peoples are entitled to active

Tee and meaningful participation in, contribution to, and
seosment of civil, cconomic, social, culral and political
Sevelopment in wWhich buman rights and fundamental freedoms can
% realizedd’.'” Furthermore, according to the Declaration on the
#2100, people not only have an inalienable right 1o development, but
sso 1o =:|r:1|1r¢ free amd meaningful participation” in said
development, ~ Office of the UN High Commissioner for Human
Sants (OHCHR), emphasize that this right involves expressing

pofitical development. in which all humsen rights and fundamental freedoms
can be fully realized” {Article 1). Tt further proclaims that human beings are
the cenral subject of developmens and thus should be the zctive paricipants
znd beneficiaries of the right to development, that an appropriate policeal,
social and economic order lor development should be promoted and
protecied, and thed States bave the right end the daty o formolace
appropriale nalional development podicies and ensure the fair distribution of
the benelits resulting there from (Anicle 23, The Declaration reaffirms the
indivisibility and ioterdependenoce of all human rights {Article G).

United Mations Declaration on the Right to Development { E986)

Eee first Article of Ioternational Covepant on Civil and Political Rights
(ICCPR) and the Inernationzl Covenant on Economic, Social and Culoural
Rights (ICESCR).

fbid &t L6
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policy ideas, choosing policies, implementing, monitoring and
evaluating policy.®

Human rights promotion and protection is theretore central to
development. The UN Charter of 1945 and the Universal
Declaration of Human Rights of 1948 require thar all states
recognize, establish, protect and enforce human rights al global,
regional, natiomal and local levels, Since their wdoption, the
recognition of the inheremt dignity and the equal and inalienable
rights of every person has forced the international community to
recognise and assume its responsibility in the promotion of universal
respect for and protection of human rights as well as to puarantee
the indivisibility of human rights amd their interdependence with
peace and development. The Vienna Declaration and Programme of
Action * reaffirmed the right to development as “a universal and
inzlicnable right aml an integral part of fundamental human rights.
R2D is specifically mentioned in the Copenhagen Declaration and
Programme of Action adopted by the World Summit for Social
Development,® In recent vears the Commission on Human Rights

Il Oftfice of the UN High Commissioner for Human Rights (OHCHR), The
Boad to Dignity by 2030: Ending Poverty, Transforming All Lives and
Protecting the Planet, Synthesis
Report on the Post-2015 Sustinable Development Agenda:

Brtp: fiwwnw, un, org/gasearchi/view _doc, asp?symbol = A/G9700& Lang =E

21 Vienna Declseatbony amd Programme of Action (1993).  The World
Conference on Humin Rights  reaffirms e cight wo develogmnent, as
eslablished in the Deciaration oo the Right 10 Development, as a universal
and inalienable right and an integral pan of fundamental human righis. As
slated in the Declacation oo the RID, the buman person is the central
subject of development. The World Confersoce on Human Righls also
allirms that Staee should cooperate with each other in ensuring developrrent
and eliminating obstacles 1o Development,  Anticle 11 of the Declaration
stile that the RID should be fulfilled so a: to meer equitably the
development and environment needs of the present and future generations,

I3 Warld Summit for Social Developmens (1995, A1 the summit beld in March
1956 in Copenhagen, Government reached a new conscnsus on the need 1o
put people at the ceatre of developrnent, The Social Summit was the larmest
gathering ever of world teaders ar large (117 Loads of State or Government).
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= the United Nations General Assembly has adopted a mumber of
s=solutions concerning this right. States are called upon (o undertake
Sarther concrete actions at the nalional and international level to
semove the obstacles w the realization of the right to development.

It is against this backdrop that the Natonzl Human Rights
Commission of Nigeria (NHRCHN) is seen as an essential and
enviahle instimution in palvanizing the needed impetus towards the
schicvemen! and sustenance  of the Sustainable Development Goals
SDGs) by 2050, which in turn will promore the fuller realization of
suman rights for all. The need to establish the NHRC arose at the
1993, World Conference on Human Rights.™ The Conference
seaffirmed the important and constructive role played by National
Imstitutions for the promotion and protection of Human Rights, in
particular their advisory capacity to the competent authorities. The
conference also aftfirmed other roles of human rights institutions,
w include remedying human rights violation, the disseminarion of
Human Rights information and education in human rights, The
world conference on human rights encouraged the establishment and
sirengthening of Natonal Institutions, having regard to the

The Sumimit pledges o make conguest of poverty, the goal of full
employment and the fostering of social inlegralion overriding objectives of
developiment, AL e conclusion of the World Summit on Social
Development, Governmend adopted a Dectaration and Propramme of Action
which represent a mew conseniug an e seed 1o pul people at the centre of
develpprnent,

M4 hidat 2

25 Amnesty Tnternationdl, National Human Rights  Instinations, Ammesty
[npernational's recomimendations Tor effecive proteclion and promotion of
human rights, Ocrober 2001

26 The 1993 World Conferepce for Human Rights  confiomesd (he jmportang
rodes played by buman cights inatiucions In the Yieoona Declaraton and
Progamme of Action. The Vienna Declarasion referred o Pans Principles,
and these were adopted by the UN Genereal Asserbly i December 1993
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“principles relating w the staws of National Institution™ and
recognizing that i is the right of cach state to choose the frame
work which is best suited to its particular nesd at the national
level™.

The Commission was cstablished by the National Human Righis
Commission Act 19957 but hepan it operation in 1996, This Act
was reviewed due o some madegoacics and amended as the
MNational Assembly 1n 2010, and signed by the President in 2001 as
the MNational Human Righes Commission Amendment Aot 2010, The
Amendment Act provides the Commission with greater autonomy,
expanded powers and functions.

Functions and Powers of the Commission

The National Human Rights Commission of Nigeria (NHRCN} Act
1995 as amended (2011)* expands the functions and powers of the
Commission amd confers the Commission with the independence 1o
carry out these additional responsibilities, It also grants the
Commission financial autonomy. The Preamble to the Act provides
for the following:-

Independence in the conduct of the affairs of the Commission;
the funds of the Commission to be a direct charge on (he
Consolidated Revenue Fund of the Federation; the cstablishment of
the Human Rights Fund aml the recognition and enforcement of the
awards and recommendations of the Commission as decisions of the
High Court.

Independence from povermment is an cssential feamire of
national human rights institutions. The UN General Assembly has

27 Ampesty Interpaional public staicment, Human Righis Commission a
Weicome First in South Paciic, April 1598,

28 The Poris Principies Related to the Stams of Watiomal Instiletons for the
Promotion end Protection of Homan Rights, which were adopred by the UN
General Asgembly in 1995 (GA Bos. 487134), esrahlish. pormnative slamdacds
om the robe, compasition, states and funetkons of WHEL,

24 Decree 22 of 1995 reprinted a5 CAP N4, LEN 2004

3 Spe the MNarional Harman Rights Cloanaission Amencdooent Acl, 2011



Nigeerian Nartonal Human Rights Cowmmission Jourmal (2017) I

confirmed the principle of independence in many resolutions,”
Experience has indicated thal il is easier 1o provide for financial
sionomy, independence and powers of human righls Institutions in
sstional legal docurnents than it is casier o implement such
mrovisions. To cosure the provision of what s provided  is
something clse. &

The functions of the Commission as Provided for in the Act

The NHRCN has three mam functions, These are firsily, to pramote
Se respect for human rights and a culture of human right; secondly
© promote the protection, devclopment amd amainmen! of human
=ghts; and thirdly, © monitor and assess the ohservance of human
=shrs in the country.

= order 1o be able 1o carry its mandate, the Commission has been
santed wide powers under the law, These include the [HWeT to
mwestigate and report on the obscrvance of human rights: o
monitor and take steps to scoure appropriate redress where human
sgis have been violated: to carry research; and to educate,

At the same time, the Commission has a duty to various tiers of
gevernment and ils organs to offer advisory services, to examine of
Egslative provisions against international human rights standard:
= publication of reports and opinions on any rights violations it
decxdes to take up and all sorts of contributions to  the
smplementation of international human rights standards in Nigeria.

& See General Assembly Resolutions 54/176 of 17th December 1999, 527128
of 1lth December [997 and 507176 of 22 December, 1995

= Sekagpya, M. (2004). Value of human rights Institutions: Human Righis
Commission Process. Unpublished paper presented ar (e Regional
Workshop on Human Rights Commission and Accountshility in East Africa,
wrganized by the East Afrean Cenee for Constitational Development,
Srusha. Margaret Sckaggva is a former Chair of the Tgandan Human
Righis Commission and is curremtly 2 United Nations Special Happorieur on
e Sinsnion of Homan Rizhis [defenders.

= e NHEC Acd, 1995 (e amended),

1]
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Investigations are a via) part of the work of natjonal human
rights institutions, ™ The Commission has the mandate 1o conduet

APPear o raise human rights concerns. The Commission, over the
years has conducted investigations that loak at broad issues affecting
the civil, political, soeial, Economic and culmral rights of the
citizens. Since inception, the Commizsion received a total number
of One Million, Six Hundred and Forty Seven Thousand, and Three

Hundred ang Nineteen (1 099,919y g5 against Four Hundred and
Thirty Three Thousand, Eight Hundred ang Jixty Five (433,865) in
20135, *This Fepresents more than a 100 per ceny increase.  The

implication is that the Commission  has therefore tended 1o spend

Spared for ils strategic thinking. With the economic gap widening ar
a high speed, with the poor being further driven inw POVEITY, the
work and focus of the Commission is not likely to change.

The NHRCN has 4 Public Inquiry mandate. In the bid 10
achieve this mandate, the Commission held public inguiries on cases
of demolitions in the North-Central States of Nigeria, viz the
Federal Capital Territory (FCT), Niger, Plateay, Kaduna, Benue,
Nassarawa and Kogi ™ The Commission also held public inquirics
on the clash between the Nigerian Army and Islamic Movement of
Nigeria (Shiites) in Zarig, Kaduna state: pjl spill and environmenial
pollution in Edo, Delta, Crosa River, Rivers and Bayelsa States; and
on alleged killings by the military in Targk communities of Plateay
and Benue States ** While some reports of the Panel of Inquiries are

34 id a1 38

A5 See NHRC Ammugl Repor, 2016

36 See NHRC Anngg] Report, 2015 & 2016,
37 Ser NHRC Anmug Report, 2015

1B See NHRC Annug Report, 2016
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= be made public, progress om others have heing stalled by
court cases by the alleged violators, challenging the powers
s Commission to constitute such a panel. The outcome of the
e cases however will be imstructive, as it would provide
ity for the Commission to demonstrate her powers 0 deal
ail cases relating to human rights as well as seck for
priate remedy on behalf of victims.  Some of the decisions of
Commission have been guite instructive, not only to the
ssmmmmity, but to other institutions and authorities dealing with
rights issues in the country. *
However, the enforcement of human rights remains 2 huge
wilempe. The Commission is confromtexd by various challenges.
e first among these is the low level of education of the majority
w people. This makes the promotion of human rights a mammoth
sw Though the Commission has to prepare mmphﬁ&d information
wecsrion  and  communication  (IEC) materials  and  use
smbocelevision programme in order to effectively communicate
e the people, the lack of resources becomes a barrier. ™
Secondly, and connected to the first, is insufficient funding,
e business of human rights prometion and protection is capital
sme=sive. Human rights and their promotion and protection are not
& seority in most African countries. *'Therefore, majority of human

% Ses NHRC Annual Report, 2004, The Commission investigated the Ape
Kilings that imvolved the killings of eight deceased persoms as well as
imjurics to many by the Armed Forces of Nigeria (Army and Department of
Saste Security). AL the end, the Commission awards the sum of ten million
=sirs to each of the deceased and five million naira to each of the injured
sarvivors.  The Commission also mandated the Hooourable AMomey-
General of the Federation and Minister of Justice 1o ensure that the evidence
of payment is lodged with the Regiscry of the Commission within thirty days
of the present declsion,

& See NHRC Annual Report, 2015, In the preface of the Annual Repost, Prof.
Bem Angwe nted that the business of human rights promotion and

protection 18 caphal imensive.
& Peer, CM. Human Righis Comumissions in Africa-Lessons and
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rights institutions do not get the levels of funding which will allow
them to operate aptimally, " This has forced the Commission o rely
to @ very large exient on funding from development pATINETS.
Funding is eritical to sddress technical, personnel capacity and
cfficiency gaps. o recruit professionals’ with goo renLnETALInNn [0
pealize the mandate of the Commission,  Bem Angwe" noted ‘ihat
with the expansion of the activities of the Commission through state
offices, there is no doubt that with ingreased responsibilities, there
is need for increased funding 1o the Commission’. Allocation af
funds still remains insufficient for the volume of acrivitics
undertaken by the Commission. henee the need for improved
funding. Tn developed coummies, like Sweilen, funding is not a key
problem. However, In developing countrics like Migeria, where
human rights instilutions are highly dependeat on povernmeril for
funding, it is a hasic challenge.

The third major challenge is the lack of polical will hy the
politiclans (0 promote and protect human rights. In most African
countries, it is the politicians in power who arc the lorefront when it
comes 1o supperting violations of human Tights. They are not in a
position, therefore 1o support aoy mitiative to sensitize peaple about
their rights. These political leaders may use their positions to stifle
funding for the Commission, if they arc not comfortable with its
activities ™

Anciher critical problem faced by the Commission is the lack of
sufficient professionals 1o properly efficiently discharge their duties.
For instance, albeit the task of monitoring and investigation are the

Chatlenges. African YearBock of Taternationil Law, 3;1E. (2008),

42 See NHRC Annual Report , 2011

41 Prof. Bem Angwe is Immediawc past Executive Secretary  of the
Croenmission. He was appoiried on 2 5 year term tenure which came to an
end on 8th of December, 2016

44 Endale, Y. (20180, The Rotes and Challenges of Ethiopian National Human
Rights Instinttions in the Protection of Human Rights in the Light of the
Paris Principles. Cenrral European University, Badapest-Hungary.

&5 fbid al 32
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=== roles of the Commission, it is an area in which there capacily
s Monitoring and investigation requires the availability of staff
WS requisite technical and professional capacity, The MAJOr reason
W e absence of sufficient tcchnical and professional staff
members is lack of financial resources.

Uver the years, the Commission has been overwhelmed by the
mmay complaints filled by the citizens. * This requires thai the
Cemmission does have an institutional capacity and a team of
siied staff o gollect evidence, conduct IneTyiews, develop
scommendations and report on their findings. This can be a
=aflenging and confronting work for the Commission in view of
m=afficient funding.

Though the Commission has been CAFTYINE OUL activities in spite
W these challenges, adequate funding is required to address the
“sslenges of istitutional and skilled manpower for optimal
pesformance in the 21* century,

The SDGs 2015-20307"7

"5 Sustainable Development Goals (SDGs)™ . 2015-2030 is a
ssccessor the Millennium Development Goals (MDGs) that elapsed
= 2015, The Millennium Declaration, which was endorsed by the
governments in September 2000, asserted that freedom, equality,
soodarity and tolerance were fundamental values™, Tt further
a=clared thar “we will spare no effort to promote democracy -and

See NHRC Annual Report, 2005 & 2016,

For more information, visit the UN Division of Sustainable Developmen:
Goals website at hip: /funstass un.org/sdgs/,

Tigl a1 3%

CESR and OHCHR (2013}, Who Will Be Actountable? Human Rights and
e Post-2015 Development Agenda, at pp. §5-70,

Sopedwww . cesr.org/article_phptd = 1482

UN General Assembly, “"Unile¢ Nations Millennium Declaration,”
September 18, 2000, A/RES/55/2,

bupfiwww _refworld, orgidocid/ 3h(0#4ea? homl  accessed September 14,
2013,

AR Ak
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sirengthen the rule of law, as well as respect for all internationally
recognized human rights and fundamental freedoms, ™

However, these important hurnan rights principles did not find
their way into the new Millennium Development Goals (MDGs) that
emerged from a UN working group in carly 2001 and which quickly
became the dominant intermational framework for development
cooperation. The need 10 mainstream human rights into emergent
international framework for development is seen as task that must
be accomplished.

The MDGs were drawn from the Millenmium Declaration and
other international agrecments, hul were much more limited in
scope by not giving sufficient amtention to the principles of equality,
non-discrimination, participation, accountability, the rule of law and
the indivisibility of rights in all its strategies and policy framework.
* They gave priority to a subset of internationally recopnized social
and cconomic rights in areas like child and matérnal mortality and
Scress o primary education. The MD(s, however have failed to se|
targets mn respect of political freedom or democratic participation,
equality for ethnic minorities or people with disabilities, freedom of
expression, or rights to peaceful protest or assembly, and they
emphasized only limited elements of these social and economic
rights. Though the Millennium Declaration adopted by world
leaders in 2000 recognizes the essential linkage between human
rights and development, no sufficient attention was given to aligning
them. In 2010, the United Nations General Assembly High Level
Plenary Meeting on the MDGs affirmed that common fundamental
values including freedom, equality, solidarity, tolerance and respect
for all human rights were essential ig achieving the MDGs,* Thig
was just five years to the expiry of the MDGs in 2015,

31 United Nations Development Programme (LUINDP, 2014): Human Rights and
the Millenaium Development: Making the Link,

A1 Ihid at 48

53 See UN Secretary-General's Independent Expert Advisary Group on a Data
Revolution for Sustzinable Development r2014), A World That Counts:
Mubilising the Data Revolution for Sustzinab.: Developmen:. For 3 human
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In the build up to the proposals for SDGs at the 2012 Rio 420
Conference., Member States emphasized their responsibilities 1o
~respect, protect and promotes human rights and fundamental
freedoms for all, without distinetion of any kind as to race, colour,
s¢x, lanpuage, religion, political or other opinion, national or social
arigin, property, birth, disability, or other stams™ They also
stressed the need o reduce incqualities and foster social inchusion
and acknowledged that democracy, good governance and the rule of
law. at the national and imernational levels are “essential for
sustainable  development, including sustained and inclusive
sconomic growth, social development, environmental protection and
the eradicalion of poverty and hunger™.

The need w synthesise human rights-based post-2015 agenda
was also affirmed in the UN Secretary General's Synthesis Report
of December 2014 which proposes that all elements of the mew
sgenda be fully consistent with international law, and fully coherent
with international human rights standards®. The report makes
explicit reference to economic and social, civil and political rights,
and the rights © development, non-discrimination, personal
security, labour rights, justice, democratic governance, free
expression, association, assembly, the right to privacy, press

Tights critique, sce CESR (2004), “The data revolution: of the people, for
the people™, Blog published Novernber 2014,

¥4 Chairpersons of the Uniled Mations Human Rights Treaty Bodies (2015),
Joint Statement on the Post-2015 Development Agenda:
hﬂp:."a'w'n-w.uh:hr.r:rj.-'EH.-'N:-A':Evenl.s.-'FagcuDIsplu}-chn.aap;?mwﬂ[h
13303& LanglD=E

#35 Kindoray and 5. Twigg (2015), Eswblishing & Workshle Follow-up ard
Review Process for the Sumainable Development Goal, Overseas
Development Instiue report: hl'lp:.".l'ww'-l.'.ﬂdi.nrgflhwndi.wg_uwtumfml'-
ﬁsum‘pul:liuallmurnplﬂiuu-m-.-m"i'ei-:'l:i.puf

¥  UN Sceretary-General (2014). The Rosd to Dagnity by 2030 Ending
Poverty, Tremsforming Al Lives and Protecring the Planet, Synthesis
Repom on  the  Post-2015  Sosiainahle Development  Agenda:
hrlp:.-'-'www.m.urg,-'g.a."::t*.nrl;]].-'-.'lcv-'_dt:a.;.up'.*a:.-mtujl=ﬁ-'ﬂ9-"1’m&Lang=E
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frecdoms. Tmportantly, it calls for an analysis thal recognizes that
the problems that we are confronting (poverty, incquality, climate
change ctc) are not accident of namre but rather the Tesolts ACTONS
and omissions by actors in the public and private seclors.

The SDGs were adopted by UN Member States at @ Special
Summit convened at the UN Headquarters in New York from
September, 25% 27" 2015 im which 154 heads of states and
government atiended. The SDs embrace a triple bottom-line
approach to human well being; covering environmental, social ang
economic  challenges  and their ambition is to be glohal and
inclusive, The SDGs are 17 and arc fleshed out with 169 specific
targets for action. The pstimated price tag for achieving them is 53
trillion.”

On | January 2016, the world officially began implementatios
of the 2030 Agenda for Sustainable  Development—ise
rransformative plan of action based on 17 Sustainable Developmes
Goals—to address urgent global challenges over the next 15 years
The SDGs agenda is a road map for people aml the planct to ense
eystainable social and economic Progress worldwide. The SDES
seeks not only to eradicate extreme pOVeTLy, but also 1o i
and balance the threc dimensions of sustainable develop
economic, social and environmental—in a comprehensive g
vision™.

A thorough reading of the SDGs® reflected the fo
summation:

Goals Related to Economic, Social and Cultural Rights

Several goals focus on important economic and social Tights
such as poverty {Goal 1), food and nuirition (Goal 23, health {
3}, education (Goal 4), and waler and sanitation (Goal 6), Mos
these are mot new to national development, although the way

§7  Thig a1 39
58 Ban Ki-Moon, (2016), United Natkons Secretary General

50 [hid atdd
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are conceplualized 15 more holistic and in many rospects hetler
aligned with human rights provisions than under the MDGs. Given
this close relation to cconomic and social rights slandards {e.p.
those enshrined m the Internationsl Covenant on Evonomic, Social
and Cultural Rights), they fall squarely within the mandate of
National Human Rights Commission of Nigeria™, Scction A of the
NHRCN {Amended) Act, 2010, empowers the Commission (¢ deal
with all matters relating to the lnternalional Covenant on Economic,
Civil and Culwral Rights and other internatiomal and regional
human rights instruments (o which the country is party w, The
goals on the enviromment, climate change and natural resources
(Goals 12, 13, 14 & 15) are also linked to human rights enjoymnent,
and therefore they could also be a focus of the Commission's work,
This is even much so given the fact that Commission has a thematic
area of focus on food security, climate change amd the
environment™. The thematic area provides a framework for the
Commission in dealing with issues of human rights in these areas.

i. Goals Related to Civil and Political Rights
Central to the 2030 Agenda for Sustainable Development is the need
W promote peaceful and inclusive societics based om respect for
ouman rights, the rule of law and transparent, effective and
accountable instimations. A npumber of regions have enjoved
mereased and sustained levels of pesce and security in recent
decades. But many countries still face protracted violence and
armed conflict, and far oo many people arc poorly supportcd oy
weak institutions and lack access w justice, information and other
fundamental freedoms.

This goal touches on important human rights standards and
principles, for example including targets on access o information

80 See Section A of the NHEC Act, 2000 a5 Amended
81 See “Abour TUs™ 2016, a publication of \he Nationai Meman Rights
Commission of Migeria, Abuja
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and ‘protecting fundamental freedoms’, participation in decision-
making; non-discriminatory laws and policies; and access 0 justice.
The inclusion of such commitments provides a much-needed
recognition of the crucial role that civil and political rights play in
making susiainable and equitable development possible and is
another concrele entry point for the NHRCN to engage in national
implementation of the SD¥3s, This entry point is also reflected under
the Fundamental Rights provisions as provided for under the
Constitution of the Federal Republic of Nigeria, under Chapter Iv%
The Fundamental Rights under Chapter IV include:

= Right to life

= Right to dignity of human person

= Right to personal liberty

= Right to fair hearing

= Right to compensation of property compulsorily acquired

« Right to private and family life

» Right to freedom of thought, conscience and exXpression

= Right o frecdom of expression

» Right to peaceful assembly and association

» Right to freedom of movement

= Right to freedom from discrimination on the grounds of

ethnic group, place of origin, circumstance of birth, sex
religion or political opinion.

The role of national human rights institutions is also explicity
recognized as an indicator under Goal 16, with efforts to maks
national and international institutions more cffective, inclusive st
tramsparent with capacity to provide data on various forms &
violence against children and other vulnerable groups, access &
justice and public access to information.

67 1999 Constitation of the Federal Republic of Migeria {as ameaded), Lass
the Federation of Nigeria, 1999 Chapter [V
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The WHRCN  Act ias amended) ™, 2010 empowers the
Commission to provide reports on the statc of human rights
promotion and protection in Nipgeria, collect data on human rights
generally, undertake research on matiers relating o human rights,
Section K of the NHRCN amended Act, 2010 also empowers the
Commission 0 examine any existing legislation, administrative
provision and propose bills for the purpose of ascertaining their
compliance with human rights norms™.

ii. Emphasizing the Principles of Equality, Non- Discrimination
and Access for All

[he need o address growing inegualitics within and betwesn people
on the basis of sex, age. tribe. and religion, economic and political
wenlogy has heen repeatedly identified as a key priority, hy states
snd civil society alike, throughout the process of formulating the
SDGs. There are two goals that focus specifically on inequalities:
Goal 5 on gender equality and Goal 10, which focuses on mcome
mequality, cxclusion (social, cconomic and political) and
duscrimination. The other goals and targets also include important
Bnguage on equal and universal access (e.g. w0 healtheare,
sducation, and energy) and tackling gender disparities - reflecting
the core human rights principle of non-discrimination and equality.
Persons with disabilities, older persons, indigenous peoples and
children are also specifically named in some of the targets.

The rallying call underpinming the new agenda has been “to
leave o one behind™ - in reaction to the main critique of the
S DGs: that they spurred important aggregate progress, but often at
e cost of neglecting the most hard-to reach groups. In terms of
=onitoring the SDGs, special emphasis has been placed on the need
for a 'data revolution’, including more sensitive disaggregation of
data along multiple lines that overlap with many of the prohibited

= NHEC Act, 2010 {as amendad)
&=  NHERC Act, 20190 {5 amended)
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grounds of discrimination in interoational human rights law. The
Fact that rackling inequalities and discrimination is bath a stand-
alone and a mainstreamed ohjective in the new agenda clearly opens
another mmportant avenue of enpagement by the NIIRUN, who
bring a distinctive expertise and experience on these  Issues-
particularly given he explicit anti-discrimination mandare of the
Commnission™,

The Role of NHRCN in Promoting and Protecting Human
Rights in the Implementation of the 2015-2030 Sustainalle
Development (Goals (SDGs)

The NHRCN 15 well placed] 1o play unique and bridging roles—
between the Foderal, Swite and Local Governments, other national
and nternational spheres; herween different government institutions;
between povernment and civil society; and across rights. This role
15 particularly important in the context of the ambitious and wide-
ranging post-2015 suslainable development agenda, Collaboration
between a variety of actors and sectors (different branches and
departments of government; civil sociely; donors and development
partners; UN apencies and mechanisms) will be absolutely cssential
for the goals' effective and equitable implementation.

Under the Paris Principles,” the NHRCN is mandated to
perform # broad range of functions. These can be generally
categorised as: research and advice; education and promotion
monitoring; investigating; conciliating and providing remedies;
cooperating with other natonal and international organisations; and
interacting with the judiciary and other security agencies. Each of
these funcrions could be leveraged to make distinctive and valuable
coftributions to the implementation and monitoring of the SDGs

65  NWHRC Act, 2010 {85 amended)

&5 The Paris Principles Related to the Starus of National Instnuions for o
Promotion and Prosection of Human Righes, which wers adopied by the U8
General Assembly in 1993 (GA Res, 48/134), estanlish normative standese
oo the role, compositon, siaius and functions of MHRIs
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Natiwonal mmplementation of the SDGs thercfore presents the
NHRCN with different opportunities for engagement.

3. Promoting the Mainstreaming of Human Rights in

National Implementation Plans
While the agenda s umversal, certain targers, benchmarks and
mdicators will need to be ‘tailored” or further developed at the
pational level to reflect different national contexts. The NHRCN's
pridging role, as deseribed above, uniquely positions the institution
capacity to ensurc the tailoring process uwpholds the principles of
mnclusion, participation and non-discrimination,

Fducating rights-holders, civil society proups, relevant
ministrics, parliamentarians, national satistical offices and other
siakeholders about the human rights dimensions of the SDGs is an
amportant [irst step for this, It is a function that falls squarely within
e mandate of the NHRC, to undertake outreach work o enable
marginalized communities 10 understand and claim their rights. The
NHRC Act 2010 { as amended)” empowers the Commission 1o
promote an understanding of public discussions of human rights
=sues in Migeria as well as liaise and cooperate  with local and
sternational organizations on human rights with the purpose of
sdvancing the promotion and protection of human rights®  The
SHRC can also promote nationally-tailored targets, benchmarks and
adicators that are aligned with human rights obligations, as well as
ssring out principles and crileria for tailoring, informed by human
=ights considerations. In this regard, the Commission can draw on a
w=alth of experience in building the capacity of government bodies
w apply a human rights-based approach to development and in
=gaging in consultative processes for priority-setting, policy-
maiing, planning and budgeting in & variety of sectors—both locally
and nationally. The mandate of the Commission as provided for

& Bep Section E, F, and G of NHRC Act, 2010 (as amended)
& NHRC Act, 2010 (as amended)
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under the NHRC Act (as amended), 2010 enjoins it o underake
studies on all matters pertaining to human rights amd assist the
Federal, Swate and Local Governments in the formulation of
#ppropriate policies to guarantes of hyman rights . The NHRC Act
also empowers the Commission 1o examine any existing legislaiion,
administrative provisions and proposed bills or bye-laws for the
purpose of ascertaining their consistency with human rights norms™,
This is an important mandate that the Commission can utilize
towards achieving the SDGs in Nigeria.

b. Advising Governments on Rights-Centred

Implementation
By assessing how laws, policies, adminisirative practices  and
budgets impact on civil, political. economic, social and cultural
rights. the NHRC is in a unique position to provide valuahle advice
to governments on how to contextualise and operationalize human
rights norms™, This function will be essential for ensuring that
human rights comsiderations are not ncglected in the SDGs -2015-
2030 context. For instance, NHRC could conduct human righes
impact assessments of specific policies and programmes proposed or
put in place to implement (he goals,

Achieving the SDGs will require unprecedented financial
resources; while official development assistance {ODA) will remass
essential for some countrics, fairer and more effective domestic
resource mobilization has been widely accepted as a crucial meass
of financing the goals. For this reason, assessing whether thess
resources are being raised and used in human rights-compliant wass

6% NHRC Act. 2010 {as amended)

7 Broadly defined as quasi-governmental, administrative insrituizons | et
Judicial mor law-making), NHRIs have an an-going advisory authorisy @
respect of human rights. See A Corkery and D, Wilson (2014}, "Buikieyg
Bridges: national human rights imstiturions and economic, social and culiey
rights’, in Riedel ct al (eds.) Economic, Soclal and Culiral Righn =
International Law: contemporary issues and challenpes.
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w& be critical. Building wp NHRC's expertise in evaluating
waesher public budgets (e.g. spending on health or education)
mfiect the obligation to dedicate maximum available resources to
mmmormic, social and cultural rights could assist BOYErnments in
wamcing more equitable financing for sustainable development,

=« Monitoring and Holding Governments to Account for Poor
wr Umeven Progress
W= implementation gets underway, ensuring that all tiers of
sament  amd  institutions are  accountable for their SDG
mmiments will be essential in achieving equitable, effective and
=-compliant progress towards the goals, The NHRC expericnce
momitoring human rights s directly applicahle to tracking
sble development successes and setbacks, and they can
make a unique contribution as part of the multi-lavered
azbility architecture currently being conceptualized for the

There is broad agreement that establishing robust and inclusive
wmal-level review processes w monitor SDG progress will be of
¥ importance, Many governments are already starting o
ger the form and function of these mechanisms, The NHRC
sore have an important opportunity to advocate for and adyise
sstonal mechanisms that are truly participatory and capable of
Faening meaningful accountability between the State amd its
Once the national monitoring and review process gets
=way, the Commission should have an officially recognised

The exact model of the Commission engagement could
for example: taking responsibility for monitoring a sub-set
&= goals/targees; taking part in multi-stakeholder monitoring
Smmsms;  Or  subminting  independemt  assessments o
SIATY TCViews.
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d. Alternative Options for Monitoring

SDG implemnentation ar the local, state and federal level could also
benefil from the Commission involvement, including reviews at the
National, Regional and UN regional commissions, peer-review
mechanisms, and thematic hodies focusing on particular gpoals.

The NHRC can leverage its experience of rights monitoring to
positively influence the design and performance of mechanisms for
monitoring SIG implementation in & number of ways in Nigeria
First, the NHRC would have to increase demamd for the collection
of relevant statistics from government departments and in some
cases even collaborated directly with national swatistical offices.
Second, the Commission can work to provide an independent source
of information and a distinctive lens w analyse that information.
which can be used 10 evaluate whether efforts 1o achieve the SDGs
are respecting, protecting and fulfilling human rights - and in
tracking the implementation of previous recommendations of any
monitoring mechanism. Third, as discussed above, the Commission
convening role o supports affected communities to share (heir
experiences and cxpress their wviews, vital perspectives in
monitoring the extent to which SDG progress is equitable and
rights-compliant. Indeed, the SDGs’ strong cmphasis on “leaving no
one behind', will necessitate cross-cutting measures (o improve the
social, political and econumic inclusion of disadvantaged and
marginalized groups - and robust monitoring of progress.

e. Uncovering Patterns of Inequality and Discrimination

The core mantra of the SD¥Gs agenda is to “leave no one behind™.
Human rights standards on equality and non-discrimination provide
a detailed normative framework for making this rhetoric more of a
reality. By virtue of its broad mandate™, the Commission is well-
placed to look into systemic or structural problems with regard (o
inequality and d!strlthlnalLun—L E. on the basis of disability, age,

——

Tl NHRLC Act, 2010 (as amerled)
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sender and ethnicity—and mdeed have long experience in doing so.
Different funciions, in marticular their reporting function, can pe
used to bring to light disadvantages an persistent inequalities faced
by particular sroups, including in remote sCiTings. Highlighting
Hneven progress on the SDGs, which may be hidden when lowrkcing
al mational averages. will be an immensely valyahle contribution o
realizing the ambition of 1he goals.

I.  Securing redress [y Victims of Development-Relg ted Righis

Violations
Ihe NHRC have quasi-judicial mandates o recejve complaints or
iniliate nvestigations, meaning the Commission can play a crucial
role in ensuring dccountability and access w Justice, mncluding for
people amd communities whase rights are violated by development-
related activity. The Commission have (he CAPACItY to conduct
mvestigations, national inquirics, and audits inm g broad range or
alleged human righes violations, including on the cayses of diseass:
outbreaks: scrioys breakdowns in service delivery; abuses of land
nghts of indigenous People; and mismanagement in procurement
affecting public services and ghis fulfilment.

The exercise of (he Commission’s quasi-judicial mandate in the
SDGs context will be ImporEnt W ensure that the rush [ megt the
5DGs does not lead to actions which may threaten or vicdate
mdividual rights. Ap increasing number of Human Righes
Instimations are focusing on the role of the Private sector in relarion
0 human righis, applying the UN Guiding Principles on Business
and Human Rights in this comi2x! need w be strengthensd. The
shility of the Commission 1o receive  complaints COmCeTming
susiness-related sbuses s important in light of the Increasingly
privileged role accorded to (he private sector in the international
fevelopment agenda and the nesd diversity the econromy by the
present President Muhammady Buhari's administration.
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Conclusion

While country contexts and institutional capacities vary widely, the
work and mandates of National Homan Rights Institutions (NHRIs)
i all countries at all levels including Nigeria are of critical
relevance to the achievements and sustenance of SDGs, However, it
has to be acknowledged that NHRIs like Commission face obstacles
when it comes to promoting and protecting  human  rights
accountability in  resource constrained  comexts. including
constraints on the assertion of its independence, limited technical
and financial capacity. In order to unleash the potential of the
Commission, these barriers will have to be lifted. States and other
sources of supports, especially from the international COIMIMUNILY 0
the Commission is urgently needed to strengthening and enhancing
it capacity as a worthwhile investment in a very distinctive and
constructive part of the SDGs implementation and accountabilily
architeciure.



THE IMPLEMENTATION OF THE RIGHT OF CHILDREN
WITH DISABILITIES TO EQUAL AND ADEQUATE
EDUCATION IN NIGERIA

By
Emenike Olisa Mbanugo

Abstract

Relevant lgws in Nigeria provide for the right of children with
disakilities fo access egual, adeguate and inclusive education o
enable them live independenily and comtribute their quota to
national development. However, jor children with disabilities,
exclusion from public and private schools is the norm rather than
the exceprion as they live in denial of thiy right despite the
avalanche of legislation. The proposed Disabilities Bill with its
inadequacies flaunied as the panacea for disabilicy rights hay
stagnated after passage By the pwo Chambers of the National
Assenibly, a signpost that the right of children with disabilities 1o
equal and adequete educarion fs not puaranteed as a rght, bur
considered as a charity or welfare benefis,

This paper ewumines Nigerian law, policy and practice with
espect {0 the implementation of the right 1o edvomion for children
with disabilities and attempis to make appropriate recommendations
for legal and policy reforms. With the likelihood that children with
ssabilities are the most excluded social group in Nigeria today, the
paper attemprs lo show that children with disabilities are not
considered nor included in Nigeria's implementarion plans of two
major initiatives, namely, Education for All and the Millennium
Sevelopment Goals now Sustaingbie Development Goals.

Ihe paper reviews the application of international best practices
w the delivery of education to children with disabilities with
emphasis on the United Nations Convention on the Right of Persons
wish Disubifities and the situation in a few other jurisdictions, Effors
= made to suggest ways of ensuring the fmplementation af the right
W children with disabilities 1o adequare education within the existing
epal framework.
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Introduction

Education can be defined as the process of passing the knowledge of
d people from generation to gencration. Tt can also be described as
the process of teaching aml training usually from infancy:' or
instruction to strengthen the powers of body and mind.* Most
nations of the world and the United Mations urkler the umbrella of
the United Nations Educational, Scientific and Cultural Orpanisation
(UNESCO) have prioritised education as a right for cvery citizen
and as an insirument of nation building and development.

Nigeria has sufficient legal framework o ensure the Protection
of the right of its citizens to equal aml adequate education as
envisioned by her Constitution and other laws. The same assertion
camnot. however, be made with respect o its machinery for the
mplementation of the existing laws especially for children with
disabilities. The importance of the right of access o equal and
adequate edueation by all citizens is underpinned by the educational
objectives of the Federal Government s contained in the 1999
Constimtion of the Federal Republic of Nigeria®, The Child Rights
Act 2003 (CRAY and the Compulsory, Free Universal Basic
Education Act 2004 (UBECQ) respectively' provide that every child
has the right to freg, compulsory and universal basic education and
it shall be the duty of government 1o provide such education, This is
perhaps because it is considered a veritable ol for the attainment
of national development and individual 1ol well-being. The only
exception to this right iz with respect to children with mental
disability®,

Basic child education will only be meaningful if it is available
@ all children across the whale spectrum of society - rich, poor,
able or disabled etc. To achieve this, government has produced a

Chambers Encyclopedic of English Dictionary, 1994, Page 401,
Charmbers 2ith Century Digtionary, 1983, Page 398

Section 1B

Secrion 15{2); Section 2(2)

Section 157y

LI RO FL I .



Migerian Natfopal Husen Rigdeis Commizsian Journal (205 7) 70

solicy document” which articulated the processes leading to the
mplementation of this objective. The aims of the Policy’, among
whers, i5 10 provide access to education forall persons, in an
wclusive setting®; 0 equalize educational opportunities for all
persons irrespective of their genefic composition, social, physical,
snsory, mental, psychological or emotional disabilitics® and
srovide adequate eduweaiion for all persons with special needs in
srder that they may fully contribute their own guota fo the
sevelopment of the nation'”. Whether this laudahle objective has
sesn put Into action by the various levels of government and
seencies charged with responsibility for the implementation of the
paticy at all levels is ver o be seen,

The Child Rights Act (CRA) defines a child as a person under
S age of 18years'' whereas the UBEC defincs a child or ward a5 a
person of primary and junior secondary school age who is between
e age of Gyears amnd 16ycars whether disabled or nor™. Although
Sere 15 disparity in the laws of the various States of the Federaton
win respect o the actual age of the child with some States
wpulating 13vears and others 15years, most States which have
wopted the Act as law have adapted to 18years. It is settled that
wiere the law of the Sfates is inconsistent with any Federal law
weidly made by the National Assembly, the States® law shall to the
wment of the inconsistency be veid”. The assumption of this paper
Werefore is premised on 18yvears as the age of the child.

There appears, however, to be insufficient data as to the
mpulation of children in Nigeria. What is however known as a fair
smmate is that persons below the age of 16years constinite about

% The Nationsl Policy on Education, 2013, 6th Editon, NERDC Printing
Press

iid, Bection T, Paragraph 119, Pags 53

Para 11%a

Fara 119b

Fara 11%c

Section 277

Section 15

Section 5]

-
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5% or 63,000,000 of Nigeria's population out of which about
30million are owt of school despite the promulgation of the
Universal Basic Education Act™ This is nearly 50% of the enrire
child population. It is noted thar the National Human Rights
Commission (NHRC) Report did not indicate the population of
children with disabilitics that make up the tofal number of persons
with disabilities who have below aVETage access o education. It also
did not state the percentage of the population of children with
dizability out of the 35% that make up the population of Nigeria nor
indesdd the population of children with disabilitics of the tot)
population of children out of school. It would he extremely
important to have these figures as they are crucial to the realisation
of any planning and implementation  scheme geared  towards
achieving equal and adequate education not only for children with
disabilities but indeed the whole nation,

These figures may be difficult to ascertain becayse the Nigerjan
State does not consider disability benefit as a right but as charity
and welfare benefits, contrary to law and social justice. The
sovermment therefore neither provides nor engages institulional
mfrastructure (o secure the rights of children with disabilities 1
equal, functional, qualitative, available, accessible and adequate
education. The realities on the ground are guite frightening and
disturbing with twelve States of the Federation vet to adopt and
enact the Child Rights Act in their jurisdictions more than l4years
after it became Federal law and nearly thirty vears afler the
Convention on the Rights of the Child was adopred by the Uniied
Nations.™ The Disabilities Bill with its deficiencies and scantiness

14 Matonsl Humsn Rights Commission {NHRL) Individual Report on the State
of Compliance with Inernarional Minimum Standards of Human Righis by
Nigeria under the Universal Periodic Rrview Mochanism submitted 10 the
United Nations Commission on Human Rights for review at the 2ad Cyele,
1Tth session in October 20713,

13 Presently only 24 States in the Federation have enacted the Child Rights
Law with Enuge Stare bedng the last 10 dn 5o in December 216, THIS
DAY, June |, 2017 available zt
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compared to the Convention on the Rights of Persons with
Drisabilitics seems to he in perpetual limbo after it was passed by the
two Chambers of the National Assembly under two different
administrations in 2015 and 2017, In fact, the ideq of compulsory,
free and adequate education to children with disabilities and their
farmilies is a mirage and virtually non-existent as families who are
determined to give even minimal education tr their children have
beett pauperised by their quest. A large percentage of children with
disabilities are noticeably from poor aml low income families
resulting in many of them being turned into weapons of begging for
family sustenance while budgerary allocations to the education
seclor refuse to edge towards the United Nations specification for
State partics.

In the midst of these deficiencics and the inctficiency of
government apparatus, the cost of education for children with
disabilities has soared bevord accepisble limits. Payment for
therapies, assistive educational materials and physical aids outstrip
their already poor and overstretched meagre resources and except
Urgent steps arc taken to redress the imbalance, the situation will
deteriorate to abuse. There is & total Jearth of trained special
education teachers and the availahle workforce are over-siretched,
overwhelmed and discouraged with motivation at its lowest ebb,
Most writers on child rights across the Jand scarcely make mention
of the situation of Nigeria's children with disabilities'® and are either
nonchalant about the existence of children with disabilities or feel

www.minda;,-ljw_c-nnu'indem'php:!umﬂri-'{limimf—caﬂs—fnr—adup{i:nn-nf-
child-rights-act-in-all-states The 12 stares (hat are el o enact the law are
Adomaws, Rauchi, Bome, Gombe, Kaduoa, Kano, Katsina, Kehi, Sokoto,
Taraba, Yobe and Zamlura States,

15 For instance, Omyemaschi TU “Children. Staris amd the Law in Migeria®
Vol, di3gliudy, 2000 African Regearch Review fp. I78-398Copyright ©
TAARR 2o Wit frrevio, comindered  African Jaumals  Onling:
WHW. gl info accessed it 1005 pom. on Monday, 040920017 made nn
Menlieon 2t Al of the stams of children with disabilitics even though the
Cofvention om the Rights of Persons with Disabilities had been passed in
IO before his publication.



a2 The fmplemensation OF The Right OF Children Witk Disabilities
Ta Equal Awd Adequate Educarion Tn Nigeria

greatly overwhelmed by their plight that they comsider the
attribution of any right, much less equal right, to them wtopian,
notwithstanding the avalanche of global awareness, municipal
legislation, regional norms and international law which address the
subject.

Legal Framework For The Right To Child Education In Nigeria
The legal framework tor the right 1o equal and adeguate education is
underscored by the stream of domestic, regional and nternational
legislations and laws enacted and ratified by governments to
acrualise a literate society as 2 heacon for nation growth and
development. Nigeria has shown robust legislative acrivity im the
eractment of lwws and Tegulations to acmalise the vision of
Education for Al for its citizens, States, local FOVETIICIRS,
Churches and ofher nop-governmental organisations who are
stakeholders all have policics guiding the provision of education )
the populace within their own sphere of influence'”. Regrettably,
this has mot translated into any meaningful activity in the
implementation process cspecially as it affects the right of children
with disabilities. Public schools have failed to provide access [0
equal and adequate education 1o children with disabilitics as
provided by law while most private schools outrightly reject their
admission into their schools with basic challenges of si gmatisalion.
In some cases, parents of non-disabled children threaren o
withdraw their children from private schools sinee they find it
ohjectionable that their children shall sit together in classrooms
Apart from the Constitution of the Federal Republic of Nigeria
1999, the Child Rights Act, the Compulsory, Free Universal Basic
Education Act, and the National Policy on Education, there arc of
course the African Charter on Human and Peoples’ Rights, the

17 Ome of the pillars of the Catholic Church philosephy on education as slated
in ity 2005 policy stipulates that Caholi Education is (he sacred lask of
forming the character of & child and aiding himv'her o atain the purposs of
existenee,
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African Charier on the Rights and Welfare of the Child, and other
mternational laws and norms including the Sustainahle Dievelopment
Goals, etc. which guarantee the right to edocation for Nigerian
citizens especially children with disahilitics.

The 1999 Constitution

The Constitution provides thar government shall direct its palicy
towards ensuring the provision of equal and adeyuate educarional
opportunities at all levels.'” Tn furtherance of this, government shall
strive “when practicahle™ to provide free compulsory aml universal
basic education, free secondary education, free university education
and free adult literacy programme. ' It is notoriously contended tha
the Constitution ousts the jurisdiction of the courts to mterrogale the
son-implementation of provisions of the Constitation as contained in
Chapter I including the provisions on education.® It is submitte
with respect that this contention is no longer valid having repard o
2 true and proper construction of Section 13 of the Constitation
which specifically mandates by duty and responsibility, ali organs of
government and all authorities and persons exercising legislative,
exccutive and judicial powers to conform 1o, observe and apply the
provisions of that Chapter of the Constitution. As we will
demongirate in this paper, the right to education i mexorably linked
w0 the ripht to life puarantced by the Constitution™ anmd i infiniely
reduced to the crucible required for independent living and quality
of life. It has been said that the right w lifc presupposcs the
sxistence and availahility to all of certain basic facilities such as
fond, health, shelter and education.

Section 1811 1999 Comgstitution
Secrion 1803)
Section 68
21 Bectiop 3301

]
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Statute Law

In furtherance of the powers vested in the National Asscmbly to
make laws for the peace, order and good government of Nigeria,”
the National Assembly has enacted the Child Rights Act” and the
Compulsary, Free Universal Basic Fducation Act™ both of which
specifically provide for the right of every child compulsory, free
and umiversal basic education™ and criminalises parcnts and
guardians who fail to ensure that their children or wards complete
primary and junior secondary education.® However, the CRA did
not define basic education which the UBE Act defined as “early
child care and education, the nine years of formal schooling, adult
litcracy, and non-formal education, skills acquisition Prografmmes
and the education of special groups such as nomads and migrants,
girl-child and women, almajiris, street children and disabled
groups. " But the CRA provides that every child is vested with
supplementary rights to the fundamental rights contained and
guarantecd in  Chapter IV af the Constitutionand these
supplementary rights are set out in the Act,™peginning with the
right to survival and development, right to health and heal services,
leisure, creation and cultural activities; parental care, protection and
maintenance; education; special protection MEAsuTe, and even
contract.

In simple terms, Nigeria has by law evinced the intention tha
children with disabilities shall be provided compulsary, fres
universal basic cducation as of right and no Jonger 25 an ohjective
which government shall direct its policy towards, It is submitted tha
the object of the legislator in making the supplementary rights ==
addition to the puaramteed rights under the 1999 Constitution a8

22 Section 42}

23 203

4 2004

15 Ihid,

6 Seclion 15060 2003; Seption 2(d) 2004
47 Section 15

M Bection 3

20 Section 4, 5, 11,13, 14, 15 mrgl 16
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“under any stccessive constinational provisions™ is to clothe those

rights with constitutional immunity and, accordingly, it s submitted
that any future consiitutional amendment should transfer these rights
w Chapter IV rights and acecord them the same stams as
fundamental human rights, However, it is submited that the
miention of the provisions of the two laws did not adequately
correspond with the underlying principles of the Convention on the
Right of the Child". The thrust of the provisions of the Convention
i the development of the child’s personality, talents and mental and
physical abilities to their fullest potential; the development of
respect for human rights and fundamental freedoms, amd for the
principles emshrined in the Charter of the Unitcd Nations; the
development of respect for the child's parents, his or her own
cultural identity, language and values, for the national values of the
country in which the child is living, the country from which he or
she may originate, and for civilizations different from his or her
wan; the preparation of the child for responsible life in a free
society, in the spirit of understanding, peace, tolerance, equality of
s=iet, and friemdship among all peoples, ethnic, national and
mehigious groups and persons of indigenous origin; the development
of respect for the natural environment.*

It is submitted that the above agreement of States Partics which
= nowhere reflected in the Acts ought to have been fully captured in
== two laws ag an indication of a progressive will 1o implement the
a=s. As Nigerian law has not defined the term “right to life”, it is
ssbmirted that the above attributes sufficiently point to the indices of
== components of the right to life. The criminalisation of the right
= sducation by compelling parents to ensure the education of their
wiidren at the pain of imprisonment derogates from the ohject to
Srect education to the development of respect for parents and
S=monstrates sheer brutal force. This approach is repugnant to
societal values and norms which devolve around parents providing

¥ Section 3(2)
5 United Mations Convention on Rights of the Child 1080, Article 28
= Article 29
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SR Sem of education, formal ang non-formal i Equip their
S znd wards for survival and development. No doubt, this
S=—ee Bes not translated 1o al] Parcnis providing the requires
=Swson or any educalion ar dll as children of ynjversal basic

commercialised in Nigeria ang Bovernment itself has failed to meet
up with the educationgl demand of Nigerian citizens as g matter of
obligation 1o the people therehy SEHIng up poor and disadvantaged
parents for imdictment on dcvount of their failure to do what the
State could not do. T g subrmittey] that as long as the Seate continues

the infrastructyral architecture of cducation in Nigeria. it canpot
morally justify the criminalisation of parents whose children drop
ot of school for 4 myTiad of reasons,

In vther words, (pe attainment of the right to education by
children with dizabilities, and indeed af children, is child cemtre-
based and directly lnked 1o the child's right to life already secured
85 #& fundamental right hy he Constitution. *The implementarion
Process, therefore, should show the effort being made 1o ensure that
the intention of the legislature is given effect in full. In the absence
of any information regarding the steps taken to aceord the right to
equal and adequate education (g children with disabilities, it i safe
k0 conclude that no measyre has been put in place to execute the

33 Chinyere Amaly, Nigerla and the Stae of the Child Righcs Act, Vanguard,
Jue 29, 2010 accessag a hup.s:-'.ﬂvww.?anglmr&.:wmm“ﬁﬁfnlnrim
-:hi[dd.r.ﬂ-ﬂl:-l.‘]‘:i]d-dghu-a:l:-"

M4 1999, Section 33
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mandatory provisions of law which in substance amount 1o an
mstitutional vialation of the fundamental rights of this class,

“he African Charter on Human and Peoples' Rights

tais Charter was enacted into law in Nigeria by the National
sssembly as The African Charter on Human and Peoples® Righs
Satification and Emactment ) Act 1983" pursuant to the POWETs
sested in the National Assembly to enact treaties cntered into by
“ogeria as law.™ 1L is contended that treaties enacted as law by the
Sanmal Assembly have force o the extent (o which it has been so
smacied by the Assembly. Accordingly, it is submitted that the
“ican Charter on Human and Peoples® Right has the full force of
ww in all its ramifications as the whale Charter without any
modification was adopted  into Nigerian law by the National
Assembly. It 5 safe to conclude thar the right (v education
smraniced by the Chanter” had indeed become recognised as an
smisting fundamental right with substantive force of law since 983
wd should therefore have been included in Chaprer IV of the 1999
Constitution.  This fact has receivad Judicial pronouncement in
s=cssions of the Supreme Court of Nigeria which will he discussed
|00, .

The reach of the African Charter Act is quite encouraging as it
& contemporaneous with the regional law and unplicitly vests
smcurrent jurisdiction in both the appropriate Nigerian courts and
2= regional ECOWAS Court to adjudicate on the rights enshrined
Serein including the right to education.®®. Children with disabilities,
e guardians, families and caregivers can therefore, enforce the
&= in the Nigerian Court utilising the fundamental rights
=forcement procedure™ and may also approach the ECOWAS

Cap, A, Laws of the Federation of Migeria 2004

Sectiom 12 of the 1979 Constitution of the Fedaral Republic of Nigeria
Artlcle 17 (also Section 17 of Cap. A%)

Serap v. Federal Republic OF Mpera & Anor. ECW/CCI'APPOE/DR
delivered on I7/10VD9 available ar rle.gn.ape.org/mode’T1T sccessed g
10, 18pm on Sunday 27/08/2017

Fundamental Righes (Enforcement Procedure) Ruoles 2009

LR R

E
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less bureaucratic and pog saddled with Mmunicipal politics, fes
viclimisation and clongated cause lists, The implication s
Nigeria's organs of povernment vested with legislative apd
powers already conform o, observe
fundamensal righis g education where
with the power of implementation, has fa;
constitutional mandate.

The African Chartey on the Rights and Welfare of the Chilg®
Although Niperia fully ratified this Charter, it still has ot At

the provisions of Section 12 of the 1999 Comstitution 1w adopt 1
MUNCIpal \aw eyen et 1 cold e g o, o 4
e Charier and o Convention on the Rights of the Chilg
influenced the Provisions of the Chilg Rights Act. iy clearly
that a child is “every hymag being™ under 18years® ang the
child has a right to ljve The description of a chilg 45 & oy
being, in my View, is an endorsement that every right which =
with disahility is entitled 1 Is an’ inalicnable right AcCruing
ivi i form of Patronising hand-out qor
acutely capoyred by the right 1o

Edaranteed by the Charter, “The Charter provides:
Article 11:

Every child has the right to an education,
PeTsomality, talents ang mental and physical ghi
Potential. This education g)gq

strengthening of positive African morals, traditional valyes

40 The Charter was signed by Nigeria on 13th Tuly 1999, ratified on 23
2001 and deposited on 2nd May, 2003,

4]  Article 2

42 Artcle §

43 Article 11
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culures. Governments should alsg take special measures in respeet
of female, gifted and disadvantaged children, t cnsure equal access
0 education for all sections of the community,

Article 13:

Every child who is mentally or physically disabled has the right to
special profection to ensure his or her dignity, promote his self-
reliance and active participation in the Community.

In comparative terms, it is submijted that the Charter clearly
out-strips the CRA in the provision of education for children with
disabilities in pursuit of the ohjective which education is intended o
schieve, Indecd, the Charter is more contemporTaneous with the
provisions of the CRC and the Convention on the Right of Persons
with Disabilities. Whereas the A 15 focused on compelling
compulsory, free universal Kasic education lor the child, the Charter
5 focused on *an education™ directed o develop his or fer
personaliry, falents and mental and physical abilities to their fullesr
potential by moral suaslon; whereas the Act envisions that special
prolection for children with disahilites shall be for a “child who is
i nead" on 4 measure appropriate m her disability, the Charter,
perceiving thai every child with disability descrves special
protection, mandates that the nature of special protection required
shall ensure his or her dignity, promote his selfreljance and active
participation in the community,

It would seem that even as (he Biant of Africa, Nigeria views
the rights of its children particularly children with disabilitias
without any interest or commitment despite claims ip political,
economie, cultural, and pEeude-communa) SEttings that “our
children are the future of winorrpw™, The Federy Crovernment
ippears, with respect, to have foisted the obligation apd
responsibility for the edugation of children with dizahilities on
raumatised and  pauperised parents and puardians, adversely
devastaled by the weak and fragile economic structure hoisted on
the nation by mismanagement and leadership deficit, withou any
SUpport.
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The United Nations Convention on the Right of Persons with
Disabilities
Nigeria ratificd and acceded to (he United Nations Convention o8
the Right of Fersons with Disabilities and is Optional Protocol o=
September 24, 2010.% Deriving from the Preamble (o e
Conventior®, which confers on children with disahilities the full
enjoyment of all human rights and fundamental freedoms oo =
equal hasis with other children, which also form part of e
obligations undertaken by Gpates Parties under the Child Righs
Convention,* the Convemtion on the Rights of Persons wil
Disabilities (CRPD) espouscd as part of its general principles, &
respect for the evelving capacities of children with disabilitics sns
respect for the right of children with disabilities to preserve thes
identities STt could be seen that the thrust of the CRPD both 0
its Preamble and Principles, among others, is the restoration of
dignity of children with disabilities. This is apparently =
recognition of the fact that shuman rights and fun
frecdomis” are inalienable rights which strike at the core of life
existence of any living being and the realisation of her indiv
life long goals and support for nation building.

More specifically, the CRPD mandates thal States Parties
take all necessary measurcs to ensurc the full enjoyment hy chi
with disabilities of all human rights and fundamental freedoms o=
equal basis with other children:® that in all actions =
children with disabilities, the best interests of the child shall

44 The convention was adopied DY the 1nited Mations on December 13
ard opened for signalure oo Afarch 30, 2007 after it was raifed by
Party State. [| came into force om May 3, 2008 and as at April ME
Party Saates have the ratified the Convention.

45 Paragraph (1)

46 The Unied Nakons Corvenlion on iac Rights of the Child 1989 w i
into foree on Sepiember 2, 1990

47 Article 300

45 Amicle T(1)
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primary consideration;™ and that children with disabilities have the
right to cxpress their views freely on all marters affecting them,
their views being given due weight in accordance with their age and
maturity, on an equal hasis with other children, and tw be provided
with disability and age-appropriate assistance to realize that right, ™
It 1= significant that the provisions of the Convention recognise that
children with disabilities shall be accorded the right w express their
views freely, the realisation of which is not atrainable in the ahsence
of equal access to adequale education with age-appropriate
assistance, In recognition of this, the CRPD recognises the right of
children with disabilitics to education™ and sets oul in detail the
measures which States Parlies shall adopt o realise the right to
education withow discrimination and on the basiv of equal
opportunity. To realisc this objective, it provides that States Parties
shall ensure an inclusive education system at all levels and lifelong
learning directed to the full development of human potential and
sense of dignity and self-worth; and the screngthening of respect for
human rights, fundamental freedoms and human diversity; the
development by persons with disabilities of their personality, wlents
and creativity, as well as their mental and physical abilities, to their
fullest potential; and enabling persons with disabilities 1o participate
effectively in a free society™,

The provisions of the CRA and the UBEC are ovesns apart
from that of the CRPD. More importantly, the CRPD mandates that
States Parties, in accordance with their syslem of organization, shall
designate one or more focal points within government for matters
relating 1o the implementation of the present Convention, and shall
give due consideration to the establishment or designation of a
coordination mechanism within government to facilitate related
action in different sectors and at different levels "It is submitted thar

43 Anicke 7(2)
50 Articke 735
ST Article 24
52 Article 24{1)
53 Article 33
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mandating States Parties to designate  focal poins  for  the
implementation of the presemr Conventior is nowvelle in
International law, and underscores the level of importance placed on
the Convention and its effective implementation.

Because of the importance of the provisions of Article 24 to this

discourse, the relevant portions are reproduced hereunder:

“Article 247

Education

4,

2.

Slates Parties recognize the right of persons with disabiiities to
education,. With a view ro realizing this right  withow
discrimination and on the Basis af equal opportuniry, Srates
Parties shall ensure an inclusive education svstem af ail fevefs
and lifelong learming directed 1o

The full development of humem potential and sense of dignity
and self-worth, and the Strengthening of respect for human
nghts, fundamental freedoms and human diversity,

The development by persons with disabilities of their
personality, wilents and creativity, as well as their mental ard
Physical abilities, to their fullest potential-

Enabling personsy with disabilities to participate effectively in q
Jree sociery, :

2. In realizing this right, States Parties shall ensure that.

fra)

(i

fd

Persons with disabilities are not ercluded from the general
education system on the basis of disability, and that children
with disabilities are not excluded from free and cennprisory
primary education, or from secondary education, on the basis
ef disabifiry;

Persons with disabilities can access an inclusive, gquality and
free primary education and secondary education on gn el
basis with others in the communities in which they live;
Reasonable accommodation of the indivigual's Feqrirements
is provided:
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' Persons with disabilities receive the support reguired, within
the genernl education system, to facilitate their effective
educanon,;

e Effective individualized support measures are provided in
environments  thar  motimize  academic  amd  social
development, consistent with the goal of fill inclusion.

Most parents and guardians raising children with disabilities would
desare that Article 24(2) is implemented as part of Nigerian law as
@eir children are bluntly denied their right to education in most
sewvate schools and techmically rejected in public schools where
Sere are oo facilities to support them or provide “reasonable
sccommixdation for the individusl's requirements™,

“The Disabilities Bill”
%ot too long ago, persons with disabalities cordoned off the ever
sy Benin — Asaba expressway to call attention to their plight and
seotest the prolongation of the passage of the “Disabilities Bill™ into
= It is my view that the object of this Bill is to comply with the
gereement of State Parties o the CRPD™ thar States Parties shall
d=sizmate one or more focal points within government for thatters
s=tating to the implementation of the present Convention, and shall
ewe due consideration (0 the establishment or designation of a
swrdination mechanism within government to facilitate relaed
w=on in different sectors and at different levels™. The objective of
== Bill is twofold: integrate persons with disabilities into the
wc=ty, and establish a Commission for persons with disabilities
= vest it with responsibilities for their education, health care, and
&= protection of their Social, Economic and Civil Rights,

It is submitted that the objective of the Bill to “integrate persons
wia disabilities into the society” is an acknowledgment of the
escimsion of this group from our national life and therefore a

= Aricle 24(2)()
= Upited Matlons Conventdon on the Righis of Persons with Disabllicles 2005
= [Bid Article 33
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“wsanen of the right to frecdom from discrimination by reason of
== Groumstances of their birth.”" The choice of the word
megrate” belies the conention thar the group has mever heen
=ciaded i the scheme of things or in the development plans of
ssccessive  Nigerian  governments ar all tevels. The word
mlegration” is defined as making whole or combining into ong®®
and 15 symptomatic of the exclysion principle now compelled hy
forces of glohal movement W accommaodate what, at best, has all
along been 1olerated. Notwithstamding this accommilation, il is
apparcnt from the exclusion of the statement of the vilal principles
underpinning the CRPTY that the legislature docs nol seem 1w believe
m the implementation or application of its own provisions and
would rather leave the exccutive to he saddled with that headache.

The Bill sirikes discordant twaes with the Mational Policy on
Education™ and the CRPD. The Bill APPLArs W terminate the righe
10 dceess adequate cducation without discrimination with educational
assistive devices to children with disabilities a1 the secondary schoaol
level™ whercas the CRPD mandates that stales Parties shall cosure
that persons with disgbilities are dble w0 access general erLiary
cducation amd enjuins States Parties o ensure thal reasonahie
accommodetion s provided to persons with disabilities. “ The CRPD
atates:

“reasonable accommodation” means necessary amd appropriate
modification and adjustments not imposing & disproportionate or
undue burden, where nesded in 3 particular case, w ensure to
persoms with disahbilities the ERjOYIEn| of exercise on an equal basis
with others of all human rights and fundamenta frecdoms, ™

The question is: if the right 1o cducation is lnked 10 the right to
life, a first generation right which is viewed as inalienable and
cannot be forfeited, does the life of the beneficiary children with

37 Bection 41(2) 1999 Constitution

38 Black's Law Dictiosary Sth Editdon page &80
v 2013

i Section 22(%

G Amicle 2405

61 Arricle 2
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cmabilities terminate after secondary education? 1t seems obvious
St the Nigerian State 15 unwilling at any level t bear any burden
# all in ensuring access to equal and adequate education for
coldren with  disabilities at the tertiary level without even
considering whether it is proportionate in any individual case,

The Policy stipulates a teacher/pupil ratio of 1:10 in special
schools®in diametric oppositc to the provision of the Bill which
sopulates “at least a rained personnel 1o cater for the educational
sevelopment of persons with disabilitics™™ in every school. It is
ssbmitted that the objective of the CRPD is to cosure that all
=schers, includmg those with disability, professionals and siaff in
overy school shall have sufficient training in sign language andior
Sraille, and be ready and willing to work at all levels of education
wcluding disability awareness. It s in this way that children with
Ssabilitics can attain the support required for their individual
special needs. The provisien of one personnel, meaning one teacher,
S every school is theréfore grossly inadequate to validate the right
W equal and adequate education for children with disabilities, The
social benefil or charity approach of this Bill is also discriminatory
e unacceptable as it does not respect the principles of inclusion,
s=sual  gccess, appropriateness,  individualised education needs,
s=guired support, ctc. enshrined in the CRPD. Effort should be
- mmce by the legislature 1o, as much as possihle, marry the Bill with
e provisions of the CRPD within the reasonable accommodation
wecmine and the capacity of the nation o envision a global
@=sseiopment index,

Smplementation and Enforcement Mechanisms

e effectiveness of any existing law lies in its applicability,
mplementation and enforcement mechanisms. As such, adeguate
memsures should be provided to enforce these laws through the
iate legal and non-legal mechanisms. Another important
15 to cnsure the ratification and domestication of all

2013, Paragraph 123(c), Chapier 7, Page 56
S=ction 1Mk
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interpational convenlions orf laws ta which Nigeria is 2 signatory, 50
as to make them justiciable in  the lncal courts of the
land. %" Consequently, coruption among government functionaries
and public officials is another  factor thar  hinders equitable
distribution of social and ecomonmic dividends to paverty-stricken
Nigerians, while this undesirable monster lends to frustrate EVELY
effort put in place 10 permanently  suppart the effective
implementation and enforcement of social rights and other human
rights laws (c.g. the Bureaw for Code of Conduct, the EFCC and
the ICPC).These are coupled  with  the weak instimtional
foundations, COTTUPT insensitive  judicial systom, where Ccases
hrought before the courls are not only delayed in definitely by
intermittent court procedures in the form of injunclions, EXPHITTE
motions and  unwarranied adjournments,  but also hy creating
possible loopholes for miscarriage of justice, Thus, cases &€
nadvertently allowed to drag on for pany years unabated ™™ In i
report to the UNESCO, the National Human Rights Commission
stated:
“Nigeria has ratificd  the  Unired Nation's
Convention on  the  Rights af Persons with
Disabilities, but has neither domesticated it nor
put in  place nationgl  structure  for  the
implementation of its provisions. Persons With
disabilities still have below average access 1o
edUCation .....e.- e

Although it is claimed by the Education for All Review Repos
(EFA) for Nigeria”that “the UBE Programme is an expression of

65 TU Onyemaechi: African Research Review Vol #(3a) July, 2010. Fp. T

398Capyright © I 2009 www.gfrreyo.com 304, Mmdexed A
Journals Onling: www, djol, info accessed at 10.05 p.m. on MomSee
08 2017

66 Ihid

§7 Independent Report, Page
68 Nigeria EFA Review Report 2000 - 2014 accessed at
urEsdos, uneso .mg.‘imn_g&t-‘ﬂﬂl!--‘ﬂﬂl!-iD-'ISHJE.!ﬂ-E.pd.t’
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&= desire of the government of Nigeria to fight poverly and
semforce participatory democracy by raising the level of awareness
ead general education of the entire citizenry™, it would appear that
children with disabilities are not in the consciousness of government
= this desire. There 15 no evidence that ther right to access equal
ead adequate cducation stipulated in the laws and policy of Nigeria
= education have received any attention by the implementing
muthorities. In the face of contending rights to government funding,
=fucation has failed to meet the United Nations recommendation of
5% of annual budget of nations with the 2017 budget atlaining an
ol time high of 6%! For the year, the total budget of the States of
e Federation for educaton stood ac NG53.53billion representing
miy 10.7% of the combined annual budget of N6, Lirillion.™ It can
e seen from the Scope of the Universal Basic Education Program’
&at there is no mention of or provision for special needs education
shich is often humped for “other priotity sectors”. This is because
gthough the scope  iocludes  “special  programmes of
scouragement” to all marginalised groups including pirls and
women, nomadic populations, out-pf-school youth and almajiris, it
made no mention of any special encouragemen! for children with
Ssabilities, The Education For All (EFA) Report also did not make
s=y mention of any such "special programmes of encouragement”
= wotally omitted to discuss the “disabled growp”. It 15 submitted
@t the omission of “disabled groups” from the EFA Report i5 not
snly a violation of Section 15 of the UBE Act but a manifestation of
&= non-implementation of government policy on the right of
stucation for children with disabilities.

Notwithstanding the inadequacies of the 2017 Budget, it far
merpasses the provisions of the 2014 Appropriation Act which shows
®at there was no provision for disability education even though

2015 Education for ALl Review Beport, Page 5

Premuurn Tioes, Decenber 16, 2016 available ac

W, Premiunimesng com'oew s op-news' 2 130897-2017  nigeria-fails-meel-
mn-benchomck-education @512, 50a. m.

1 IBid page 6

&0
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nomadic education was specifically listed and received g hudges
allocation of N728million while Mass Literacy and UBE reccives
N1.04billion and N74_ 41billion respectively. Even if it is argued
that the budgetary allocation for disabled groups is lumped with
UBE, it is submitted that the funds which have remained in
govermment coffers have nol reached the States where they are
required because most states have failed to satisfy the precautionary
clause preventing the misuse or misapplication of the funds™, The
2% intervening fund allocated to Special Nee! Education did moe
demonstrate any activity to which the fund was applicd. ™ Nowhere
in the 178page document was the right to education of children with
disabilities accorded dny allention or mention. An omission of
disabled groups especially children from the implementation goals
of UBE, EFA and MDGs is not only a violation of their right but an
invitation o anarchy arising from planming with madequate Jata
which will escalate poverty and retard national development.

Access To Equal And Adequate Education Is A Right To Social
Justice

International bes practices dictate thar access 1o equal and adequate
education for children with disahilities is a right to socjal Justice and
not & social welfare benefit. In this sense, education is tailored to
meet the specific demands of each chilg on the basis of
appropriateness to her personal needs and development and the
nature of disability on the principle of the best imerest of the child,
The goal must be to coable children living with disabilities 10 be
equipped with knowledge and capacity tw live independently and
contribute their quota to national development.

In one school observed in Lagos, onc of the few States engaged
in awareness for disability issues and providing some Jevel of
education in public primary schools, over 40 pupils with different
disability profiles were lumped into one classroom superintended by
two overwhelmed teachers. There were i attendance in the same

71 Ihid Page ©
T3 I page 8
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class pupils aged Byears — 10vears with physical disability, cerebral
palsy and autism and also others between 15vears - 20vears who
tave down syndrome, cerebral palsy, etc. It is certain that no
meaningful acadermic activity could progress in this environmen
which will be appropriate to each child's special need as education.
o be meamngful, must be age-appropriate.

Complaints of madeguaie faciliics, msufficient or lack of
sducation materials, lack of personnel and ahscnce of training and
re-training remain a huge challenge and a violation of the right o
=gual and adequate cducation, Pupils amd students are left withow
e education and therapies which they are entitled to under existing
aws amd government does not provide an aliernanve remedy while
sretending to mect its legal obligativn on media waves. In actual
fxct, the legally-mandated duties of povernment have heen
wansferred (o parents who are overwhelmed and over-burdened,

In handling this challenge, the United States of America cnacted
2 law which recopnises the imperative for access to appropiriate
sgual, adequatc and ineclusive cducation for children with
gmabilities.™ The Individuals with Disabilities Education Act
MDEA) 15 characterised as ensuring services (o children  with
Ssabilities and poverns how States and public agencies provide
early intervention, special education and related services to toddlers
with disabilitics between 0 - 2years and children and vouth with
g=abilities and make children and vouth between 3 - 2lvears
s=ceive special education and related services under the Act. "Under
&= Act, States and local agencies arc given substantial fumding for
e education of handicapped (disabled) children on the condition
S the States comply with exilensive goals and procedures. In
fartherance of IDEA, the Office of Special Education  smd
Rehabilitation  Services (OSERS) in the LS. Department of
Education developed the Individualised Education Programme (TEF)
which is described as a “Written Statement for each Child with

72 [rdividwals with Dizabilities Education Act (ITHEA ) Act 20004
75 The Act was signed into law by Presideot G.W. Bush oo Devember 3, 2004
amd became effective on July 1, 2003.
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Ssabuliy that is developed, reviewed and revised in a meeting, "™

The [EP zamong other things includes:

= A satement of the child's present levels of academic
achievement and functional performance

b A staterment of measurable annual goals, including academic
and functional goals designed to meet the child’'s needs hut
result from the child's disability to enable the child to be
involved in and make progress in the general education
curriculum; and meet each of the child’s other educational
needs thal result from the child’s disability; and

c. A statement of the special education and related services and
supplementary aids and services based om peer-reviewed
research to the extent practicable to be provided 1w the child or
on behalf of the child.™

It is submitted that IDEA which is a law situates the right to
education for children with disabilities in the arena of social justice
and has heen the subject of judicial pronouncement in the past few
years."It is a law in progress of implementation and confronting
initial hiccups which are being subjected to the test of Judicial
mterpretation. But overall, it represents a force in the annals of
social justice reform. In the most recent case of Endrew F 1.
Douglas  County School District™, the U.S. Supreme Court
considered the provision of IDEA which required States to make
available a “free appropriate public education” (FAPE) to eligible
children with disabilities and held:

“To meet its substantive obligation wnder the

Individuals with Disabilities Education Act, o

T Part 300 Individualised Education Programme available at
e, ed. gov/expiore/view/p/root dynamicTopical Brief, 10htm]  accessed om
Saturday August 26, 2007,

T My

T8 Honing v, Doe 484 115,305,311 (1084):

™ Judgment  delivered  on March 22, 2017 available  at
W, stotusblog. com/rases-files/cases/endrew-f v douglas-county-school-
district! acecssed on §/9/2017 ar 6.45p.m.
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school mast offer an “individualised education
prrogram” reasonably caleuled o enable a child
fo make progress approprigte in the lighr of e

child s circumstances "5

The background to the Emdrew Case is that Endrew’s parents were
concerned with reports that he stoaed om gables in the classroom,
madle pestures and threw tantrums and overall did oot seem o make
much progress in his education. On moving w grade five, the LEP
produced by the School remained the same and the parents objected
that it had not produced any significant result. was monotonous s
uscd the same goals and objectives each vear. His parents pulled
him out of public school and placed him in & private school and then
demanded reimbursement for the private school wition, His parents
sued the County for failure o provide him with FAPE when it
refsed W remmburse the mition, The Douglas District Schaowl
County argued that what the IEP demanded was some form of
benefit of edugation and this was upheld by both the federal district
courl and court of appeal, The Supreme Court overruled both courts
amd held that the TEP means an edocational programme designed o
allow the child to progress from grade to grade and even il thal is
not possible, schools must provide a programme thar s
“approprialely ambitious in the light of the child's circumstances™,
Chief Justice Roberts stressed that although che goals may differ,
every child has the chance to meet the challenging objcctives.

The revolutionary decision in Emdrew F v, Douplas Gounfy
School District {Supra) is considered a hig step forward by
advocates for children with disabilities and sirengthens the decision
m Bovird OF Education, Hendrick Hudson Cemtral School District v,
Rowiey™ where the 1.5, Supreme Court, per Rehnquist J, found
that free and appropriate public education imposes on States a duty

&) Per Chiel Justice Roberts

1 258 L5 176 (1982 availabile
billpe: Stsupreme. jastia. oo casess federzl fus 38 1 Padcase, himl acressed oa
S0 T &t G.58p.m
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o emsure that children with disabilitics have aceess to an edocaiion
== 5 meaningful which must be understood 10 require siates to
provide cach child with disabilities with an CEPOITIENLY fo make
sigmificant edicational progress. The Su [reme Court said:

"The Act™'s requirement of a “free dpprepriate

Public education” iy satisfied when the e

Provides personalised instruction with snffrcienr

SUPPOTT Services 1o permit the handicapped child

to benefit educationally from thar support. Such

mstrection and  yervices must be provided ar

public expense, must meet the siate's educational

Sterndards, must approxinale grade Tevels wved in

the stere’s regular educarion, and must COmporT

with the child's JEP as formulated in aceardance

With fthe Aet's requirements, if the child is being

edlicated v regular classraoms s fiere, the [EP

Showld be reasonably coleulated to enable the

child o achieve passing marks and advance Srom

prade 1o grade., ™

Even though the 1.5, Supreme Court did nor grant the relief
seeking a stringent standard that would require pablic schools
give children with disabilities an Opporiunity to “achicve academic
Success” and amain  “self-sufficiency in  Endrew’s Case, il
nevertheless established that to aim a5 Tow as merely more than the
“minimistest” applied by the Appeal Court would be tantamount o
sitting idly awaiting the time when they were old enough 1o drop oul
of IDEA's coverage.

Il is submitted that this decision is 4 signpast of social justice as
opposed (0 social welfare as it considers free appropriate puhlic
educalion a matter of beneficial right stipulated by law to guarsmtee

Bl Education of the Hundicapped Act (EHA) 84 Swar. 175 (zs arended) 20
LS. 31400 e seq. (1976 o, Supp. IV} was replaced by (be Individual
Development Education Agl 2004,

B}  Pape 187 -2
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equal and adequate compulsory  education for children with
disahilities. The admission of the Federal Government of Nigeria
that “publicly-owned institutions are ver o dispense ECCTIE® for
children with special needs™ and “poor commitment on the parl of
the States to access UBRC imervemtion fund™ s not wmly an
mdication that there is an implementation deficit bul cxpressiy
amounts |o the denial and flagrant violation of the right to education
of chaldren with disabilities,

The respomsibility 1o ensure conformity 10 the law on education
for children with disabilities is that of the Federal Giovernment
whose policy stipulates thal it shell contribute 10 the funding of
special education programmes across the country; be responsible for
policy formulation and medification relating to the special education
pragrammes; coordinate and supervise the provision of special
education services and progranunes for persons with special peeds;
and provide marching grants (o staces and local povernments for the
provision  of special education programmes™The failure of
governiment o accomplish this set policy has led to monumentsl
Injustice as a majority of the children with dissbilities in Nigeria
have no access to compulsory universal hasic educarion and arc
therehy excluded from the enjovment of 3 fundamentsl and slatutory
right.

The Justiciability of The Right of Access to Free And Adequate
Education By Children With Disabilities

Section 6{6)c) of the 1999 Constitulion as amended has been
flaunted over the wvears as the non-justiciability clause in the
Constitation that ousts the jurisdiction of the Courls in Wigeria
regarding marters contained in Chapter 1l thereof which includes,
Section 18 dealing with the fundamental ahjective and directive
principle of the Nigerian Satc w provide equal and adequate

84 Eirly Childhoest Care and Development Educatinn

83 Educarion for A8 2005 National Review Reporr: Miperla availzhle
eful0I Sreviews@nnesen, orpaccossed on 27087 01T a

fa  Mational Policy on Bducation 201 1, itk Edveation, Page 54, Parzgraph 120
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cducation at all levels w all Nigerian citizens. Ti is APPropTiste to
stale right away that the provision of cqual amd adequate cducation
to all citizens Is irrespective of the circumstances of their birth and
status  thereafter. As al today, similar principles in many
Jurisdictions have bhecome Justiciable rights and are prominently
listed in internaticnal law amd norms *Significantly, the Constitution
enjoins the Stale and its spencies vested with legislative, excoutive
and judicial powers to cnsure conformity and applicadon of the
directive principles.®In Minerva Mills Lid, & Ors v, Linion of Ingtia
de Oy the Supreme Courl of India, while considering a similar
chapter of the: Indian Constitation in parimareria with Chapter T of
the Nigerian Constitution, held that these principles have hecome so
fundamental in the povernance of 4 country such that there is no
sphere of public life where delay can defeal justice wilh more telling
vffeet thun in the non-implementation of the Directive Principles. ™
Section 13 of the 1999 Constitution siates:

M oshall e the dutv and resporsibifity. of all

organs of government, and of qll autherities and

periamy,  exercising  legisiative,  evecutive  and

Jwilicial powers, o conform to, observe and apply

the provisiens af thiy Chapter of the Constitirion, ®

It iz submitted that 4 community reading of the above provision and
ltem 60 of the Exclusive Legislative List (E.L.L) of the
Constitwion™makes it reasomable 1 arpue that save for the
dracoman laws of the Military Government by which it ousts lepal
principles unsuitable to its penchant, the original intention of (he
drafters of the Constitution must be that these principles shall be
made justiciable rights. Nevertheless, even if it is admitied that the
Chapter is non-justiciable, it has been held that any of the principles

AT laternationa] Covenan! on Econnnc , Socisl and Culiesi Rizhts

88 Section 13

89 Cited by Femi Aborishisde's Blng i@
l‘rmiahe‘-n'islmm:-h]n;,-;pul.:u:u.ng.-'z.r_:lls."t]j.-'l!|e.-1|:|-:|:|-.~:ra1iw=.:t-uf-_j=u5|jciahiJ-.l_-.--
of-1.hum] seveseed on Augost 27, 2007 &t 12 203 m.

S 2nd Schedule Part 1
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of the Chapter is justiviable upon the cnactment of a4 law of the
National Assembly on any of the objectives.* In Re flafisoye, the
supreme Court adopted the reasoning of Professor 0. Ohilade in his
paper “The Corrupt Practices and other Related Offences and the
Right to Privacy, thus:

"It iy clear. therefore thar alihouph Section {5¢5)

of the Constitution is, in general, noi justiciable,

as Sewwn a5 the Nafwmal Assembly exercises ity

power under Section 4 of the Constitition with

respect fo fiem 60fa)l of the Evciusive Tegiviarive

List, the provitions of Secrion [5(5) of the

Comstirtion becomes Justiciahle. See

Contemiporary  {ssues in the Administregion af

Justice: Essays in Honowr of Justice Arinukelye,

Page 127"

Accordingly, it 15 submitted that by the cnactment of the Child
Rights Act™ (CRA) and the Compulsory, Free Universal Basic
Education Act™ (UBEC Act), both of which puarantee the right of
every child to compulsory, free universal basic education.™ Section
18 of the 1999 Constitution has automatically become Justiciable.
Better still, 1t 1s submited that the enaciment of the African Charter
on Human and People's Rights (Ratification and Enforcement) Act™
clearly makes the right o education a justiciable right as Section |
of that Act mandated that its provisions shall have the “force arf law

91 Ir Re tMafisoyel 2004} | S.C. (Pt ) 27 whers the Supreme Courr of
Nigeria ennsidered the principle in section 15(5) of the Constitlion dealing
with the zbolition ol corrum praclices and ahuse of power.

32 Ibid page 76, The Supreme Court has previously beld in OKOME & ORT.

¥ GOV, OF LAGOS STATE (1961 1 NCLR 218 andd Adewenle v, Jakande

& Ovs. (1981) [ NCLE 262 that Section 18 of the 1079 Comstilstion it

parimatedia with Section 18 of the 1999 Congilolion was Justicible z2nd

linked to the Tundamenotal right 1w ceedom of expression

2003,

2

Sectica 15 of 2003; Scorian 2ol 2004

I983, Cap, AY Law of the Pederation of Miges 2004

* o X
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in Nigeria and shall e given full recoghition and effect and be
gpplied by all authorities amd persons  cxercising  legislative,
execulive or fudicial powers in Nigeria™

It is submitted, therefore, on the strength of the foregning that
every individual, or every person or every child as used in the laws
include children with disabilities who have copcurrent right with
every other citizen to equal and adeyuare education, Thar apart, it is
submitled that by the current rend in mernational law and best
practices, the right to education has been linkedd to the right o life.
Happily, this has heen caplured in the goals and philosophy of
education in Nigeria conlained in the Natiogal Policy on Educarion™
made pursuant (o the UBEC Act™. It has been held that the right 1o
life includes the protection of every limh or facully through which
life is enjoyed "™

In SERAP v. Federal Republic of Nigeria & Anor'™ the
FCOWAS Court considered the Plainriiis allegation of the violation
of the right w quality education guaramteed by Article 17 of the
African Charter on Human  and Peoples' Right. The Federal
Government argued thal the UBEC Act and the Child Rights Acl are
municipal Taws of Nigeria and therefore not » treaty, convention or
protocol of ECOWAS 0 vest jurisdiction on the Court; that the
cducational objective of the Federal Republic of Nigeria is provided
for under Section 18(1), (2) and {3) of Chapter Il of the 1999
Constitution and is non-justiciable and unenforcesble aml cannot be
determined by the Court; amd that the Plainiff had no lecus standf
because the Plaintiff had not suffered any damage, loss or personal
injury, The Court held that it had jurisdiction to hear the Plaintiff's
case pursuant to Article 9(4) of the Supplementary Protocol which

Y7 Bection |

S8 I3 6thoed, NERDC Printing Press

o8 fhid papes 123

) CORALIE ¥ LIKION TERRITORY OF TNDIA (1821 ALK 746; (198])
SR 316 gvailable gt hatps;dindiankanoon.oresdoe /TS 36 avcassal oo
ITAIE20ET at 9. 56p.m

100 ECWICCIPAPPURIR  availabie at rleim ape.org/mode717  accessed on
XS T 10.4Rp.m
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empirwers The Court o adjudicate-the violation of rights of citizens
that pecur in member states; and that the cxistence of the right
sducation in the TUBEC Act and Child Rights Aa did mor
sutomatically vust their enforcement by the ECOWAS Court; and
that the re-epactment ol the African Charter and zigning of (he
Revised Trealy of ECOWAS signifies Nigeria's Jeterminaton o
promote, recognise and protect the Charter and the Treaty and to be
hound by their provisions,

Conclusion

It has been sufficiently demonsirated that although Nigeria is yet to
enact the Convention on the Rights of Persons with Disabilities by
an act of the MNarional Assembly, there is in existence sufficient
kzgal framework that will enable the country enforce amd implement
the right of children with disabilities (0 equal and adequate
education. There appears however to be sludge in the execution amd
enforcement process, Accordingly, both the execulive amd judicial
arms should be strenuously engaged to implement and enforce this
right. Even though a separate Commission is desirable to handle
disability matters, the Universal Basic Education Commission has
sufficient mandate o implement the right to education for children
with disabilities which has been captured to a reasonable extent in
the National Policy on Education, Budgetary allocations should be
dishursed w Stales and local governments as counterpart funding
which will activate the coordination and supervisory roles of the
Federal Government. Lawyers, civil organisations, human rights
organisations, the Nigerian Bar Association, parents and all
stakeholders should refuse to be cowed by stigmaiization and cogage
the judiciary to ensure that this social justice right does not elude
this special group. Although the judiciary must interpret our laws in
accordance with our statutes, where the provisions are overly
restrictive, it must be sufficiently courageous to adopt international
best practices as an indication of Nigeria's commilment to universal
principles and international conventions and norms adopted by the
{.L'Iillll.]'_'!.'.



THE ROBBERY AND FIREARMS ACT AND THE
LEGALITY OF ITS DEATH PENALTY IN NIGERLA

By
5.0, Daudu*

Abstract
An X-rav of the Robbery and Firearms Act B fo dingnose ang
determine irs efficucies on the imposition of death penally on s
acorsed person wha fave heen found guilty of 1 capteal offence, &
armed robbery. This examination Is 0 further determine am
appropriate therapy where e Law has been jfound wanting. The Ac
expressty recognized and  endorsed the death  senfence di @
punishmem for o capital offence. The rarfonale 15 thal o
constitwional objection to the deatl penalry is effeciively rebutted by
the provisions of section 33tl) of the 1999 Conseitwion (o8
amendeds. This anticle hawever argued that there exist a plethora &
cayes. where the courts lave demonstrated the constilufions
pecognition of capifal punishment ay enshrined in the Robbery and
Firearms Aci, Comseguently, it will be contended  that  oe
Constitution recognizes the death senience as o punishment for &
capital affence. The article conciuded that the senfence of death =
itsell cannot be degrading e inhuman as envisaged by the soles
pravisions of section 33(1) of the Constitution. Noting thai B
Constitution is not intended 1o approbate and reprobate.

+ TLBHONSILLM, B 1., Doctoral Cardidue, Facully of Law, Un
of Beniny, Benin City. Phone No:N805A(T3547 (7055762754
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Robbery
The offence of robhery 15 poverned by the provision of sections
401, and 402 of the Criminal Code, Section 401 provides that any
person who steals anything, and, at or immediately hefore or
mmediately after the time of stealing 1t, uses or threatcns to use
actusl violence to any person or property in order to obtain or retain
the thing stolen or to prevent or overcome resislance 1o its being
stolen or retained, 15 sad tw be guilty of robbery, According to
Jefferson', the offence of robbery may be seen as a crime against
both property and the person. By section 8(1)a) of the Thefi Act’, a
person is guilty of robbery if he steals, and immediately before or at
the time of doing so, and in order to do so, he uses any force om any
nerson or puts or seeks o put any person in fear of being then and
there subjected to forve. Robbery is essentially, an aggravated form
of thett. All clements of thefi must be proved before a conviction
shall be secured for the offence. An accused is therefore, not guiley
of robbery, if he believes that he has a legal right to deprive the
victim of the property. In R v. Robimson’, the accused person
demanded that the victims repay a debt owed by the victim's wife
him. He had a knife to reinforce his demand. The court held that the
facts did not constitute robbery because the accused was not
dishonest, because he thought he had a legal right w the money,
However, in B v. Forrester® the accused had no claim of right, he
was dishonest. All the elements of theft were present. He used force
by knocking off balance his victim, who was also kept under
restraint, and the force was used immediately before stealing,

Te Okonkwo and Naish®, the offence may be committed by a
fraudulent conversion provided that the element of violence is

Jefferson M. Crmiral Low Tthed (Enpgland; Pearson edocation Ltd 2006)
62l

The Enplish Theft Act of 1968

(1977) Crim. L.R. 173

(1992) Crim L.R. 793

Okonkwo C.0, &Naish, Crimina! Law irn Nigeria 2nded {Thadan; Spectrum
Books Lid, 1980) 303
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present, In & v, Bekwed, where A and his companions deposited
valuahle property in B's house and then went out to huy some meal
aml were attacked and killed vn the way by B who intended o, and
did in fact steal the property, it was held o be a robbery, Bul in
Niupuna v. Republic’, the accused having burgled a house and
stalen therefore was discovercd without chase at a distance of about
five hundred vards away where he then resisted the owner wilh
vialence. It was held that the offence was not robbery but burglary
and theft becanse the elemem of using vielence immediately after
the act was lacking.

Meanwhile section 402 of the Criminal Code provides for the
punishment of robbery. Section 402(1} pravides thus:

Any person who commits the offence of robbery shall upon
conwiction be sentenced to imprisonment for not less than owenty -
OOt YEATS.

2. If-

(1) Any offender mentioned in subsection (1) of this section is
armce with any firearms or any offensive weapon or any
ahnaxious chemical materials or is in company with any person
g armed; or

M At or immediately before or immediately after the time of
robbery, the said offender wounds any person; the otfender
shall wpon conviction be sentence 1o death,

Armed Robbery

The tfoundation of the offence of armes) robbery is the existence of 3
clesr act that amoeunts to stealing, diat iy (0 CONVETL 10 ONE'S UsSe 0T
the use of any other person anything other than immovable propery
with any of the following intent.®

(a) An intent permanently to deprive the owner of the thing of it.

& (1941) 7 WACA 45
7 (1965 E.A. 583
B See Tanko v, Skate (2009) £ NWLR (Pt 1113) 430 a1 439
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) An intent permanently 1o deprive any person who has a special
property in the thing of such property;

<) Anintent to use one thing s a pledge or SCCUiLY

) An intent w part with the thing in a4 condition 35 1o it Tewrn
which the person raking or converting it may he unable 1o
perform:

e} An intent to deal with the thing in sueh 2 manner that it can not
be rewmed in the condition in which it was ar the time af
laking or conversion; or

) In the case of meney, an intent o use it at the will of (he PErson
who takes or coverts it

= cftect, armed robbery means simply stealing plus violenee used
or threatened.” In Balogun v. Attorney - General, Opun Sare,' the
court held thar by virtue of section 15(1) of the Robbery and
Swcarms (Special Provisions) Act, robbery means stealing anything
snd, at or mamediately belore or after the dme of stealing i, using
or threarening (o use aciual violence to ANy PETSON OF PTOPERY in
arder G obtain or retain the thing stolen or to prevenl or overcome
TSElENCT [0 ils being solen or relsined. Inlerestingly, armed
mbbery was made a capital offenge by the military repime in
570" While this is emblematic of the regime’s preference for the
death penalty for serious offences”, robbery with violence was a

8 Arurr v, The Srave (1990) 6 NWLE P 1551 135

W (2001) 14 NWLE (pr. 73333 331 (CA)

i Ukhuegbe, 5. “The Death Penalty in the supreme Courl of Migesa; A
Critical Evalustion of Hori Laws™ Conslitutional Challenges of (e
Mineties™ (Facully of Law Seminar Lecture Series 20 1113

2 The Inventory of Capital offences under militiry rule included economic and
anti-social crimesd numely, kidnapping, nocder, unaothorized POSSCESINN OT
use of firearms, explosive or olher offensive weapon during the civil war,
disruption of the preduction and distriburion of percaleum prodacts, armed
rofibery, arson tampering with oil pipelines and counterfeiling of curcency.
For some of these offences an attempt carnes the same penaliy as the
complee offence,
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serious menace at the end ot the Nigerian Civil War (1967-70), and
remains a matter of grave social concern. There has naturally been
consistently sttong public support for the punishment. Recently,
demand for ransom from kidnapping, is a last -growing menace,
which has been made a capital offence in some States, Furthermore,
the death penalty is recognized in our statute books, “execution is by
hanging and during the military regimes, execution by finng sguad
was used for ireason and armed robbery, "

In a similar vein, the court held in Bolanie v. The State,“thas
any person who commits the offence of robhery with a lirearm op
any offensive weapon or 15 i company of any person s0 armed &
liable upon conviction to death sentence. In the instance case, the
court further held that the evidence of the case of armed robbery
aganst the appellants was over- whelming and that all the
mgredients of the offence, were proved against him. In this case,
the appellant and others were said (o have robbed one Emmanue
Fatundimu and his neighbours, when armed with such dangeroos
weapons as broken bottles, gun, and matchet and irom rods, At the
end of the rade, the robbers took away some moncy and othes
valuables belonging to the victims. One of the women was sexually
assaulted and the mother of PW4 died from wounds sustaines
during the rebbery incident. The appellant was accordingly found
guilty and sentenced o dearh.

13 Smith, D.Z, “The Death Penalty io Africa™ (2004} 4 Africg Hurman Rights
L.J, 1 (Review of Death Penally in Aflrica) lor Migeria, See ILO, UL The
Rope: Couniry report on Death Pepalty Application in Mipgeria (Lapos
Hurlaws, XX report presented al the first African confersnce on Desth
penalty Application in Commonwealth Africa May 2004, See also Amness
[nternational MNigeria, The Penal Systems,

14 See section 103} of the Robbery and Firearms Act,

15 (2005} T NWLR {ptr, 925) 431, see the case of Belfe v, Sfove. (2007) 8
NWLR (pr 1043) where the court held that failure to prove the fundamess
ingredients for the offence of armed robbery is fatal to the prosecution case
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In Gabriel v, The Sume'. the appellant and four others were
wragned for robbing aone Sunday Omomejoh of the sum of N0,
W0 (Three Hundred Thousand MNaira) while armed with offensive
w=apons, to wit, guns. The court held that, the offence of armed
mobery i5 a grave one and artracts death sentence il the person
geemsed of committing the offence 18 found geilty, It should be
sressed that by a proper construction of the provisions of section
13) of the Robhery and Firearms (Special Provisions) Act™, it iy
e Governor that has the power fo prescribe the mode of carrying
st the death sentence. In Mkemv. the Stare', the court held that the
Sy of directing the mode of execution of a death sentence does not
% with the tnal courl bul with the Governor of the state, This
would have informed the decision in Yanke v. Stare where the court
meld thai the rrial court’s promouncement that the appellam be
sanged, though improper, did not vitiate the whole proceedings nor
& it nccasion miscarriage of justice.

In Alor v, Stare,” the appellant was charged with the offence of
pmed robbery, contrary to Section 1(2) {(a) of the Robbery and
Fucarms (Special Provisions) Act, 1970, The allegation against
#e appellant was that he, on the 13% June, 1981, at Akama
Amankwo Negwo in Emigu Judicial Division, in company of other
sersons armed with a firearm, o wit, a locally made pistol, robbed
sm2 Theresa Okwor of the sum of N130.00 in cash and wearing
wparels valued at NTO0D.00. What could reasonably be infermed
Som the evidence of the two witnesses mentioned above, was that
e place in which one of them was living, was separate and distinct
fom the place where the other was living. The allegation was that
gn the day in question, two armed robbery offences, were
committed and thac the appellant was one of the alleged armed
subbers who took part in the two separate armed robbery incidents.

{2010y 6 NWLE Pu 1190} 281

Cap B 11 Laws of the Federation of Nigeria 2004
[E9E3) | MWLE {plL 2) 3TH

(IhGE) I LRCNOC, 125

- '
LI TR R
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P.W. 1 was Living in the house in which one of the armed robbery
offences was commiteed and P.W, 2 was living in the house in
which the second anmed robbery offence was committed, In order 1o
appreciate the exien! and the effect of the confusion, which
eventually arose, it is necessary to give a briel summary of the
evidence of the P.W. | and the P.W .2, The P.W.1 told the Tearned
irial Judge that vm the day on question (13/6/81), three persons
invaded their housc. The appellint was one of them. One of the
three aforesaid persons had a gun. Thev took his mother’'s matchet
from under her bed and took the sum of N60.00 from her hy force.
With the aid of wrehlight, PW.| rtecognized the appellant who
counted the money taken from his mother. One of the alleged armed
robbers hit the witness with a marchel and later they went 1o the
premises of P.W.2. The evidence of the I W.2 was that while she
was sleeping with her children in a room in her house, some strange
person outside the housc ordered her 1o open the dour and
threatened fo kill her, and her children if they refused to open the
door. As a result, she opened the door, Torchlight and a pun were
pointed at her. One of them struck her with a mortar three times and
she frels down. Before she became unconscious, they forced open
her wardrobe and the wardrobe of her husband who was away om
night duty, They stole N250.00 from her husband’s wardrobe and
some clothes from her own wardrobe. One of them pointed a torch-
light to the one who was wrapping the clothes of the witness on
himself, and so the wimess was able to identify the appellant who
was the one who carried the clothes of the wimess away, not long
after the incident, she sew some of her clothes taken away and being
sold i the open market. Based on the evidence before the trial
court, appellant was convicted and sentenced, Dissatisfied with the
conviction, appellant appealed to the Supreme Court which held
that: the punishment on conviction for robbery with firearms, that
15. armed robbery, is sentence of death, Tt is immaterial whether the
offender 1s found guilty as a principal offender or as a participant or
s an aider or a better or a person who has counseled or procered
the commission of the offence or 4 conspirator who has committed
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e offence. And it the accused was among the robbery gang that
mmimitted the offence, it does nor matter that e msell was ol
e ™.

In Sohn Nwachown v, The Stare,™ the appellant was convicted
of armed robhery contrary 1o section 1(2) {a) of the Robbery and
Fircarms (Special Provisions) Act 1970 and sentenced to death by
manging or firing squad. The prosecutions case was that on the 197
of October 1975 al might, one Alhaji Mohammed Zil and
Mohammed Saleh were returning from the cattde market ac Ojo w
Amukoko, They alighted from their motoreyele, which they parked
# the side of the road and contimued, on fool. AL a poinl on the
road, the appellant who was sccompanied by some other persons
Srought out a toy-gun and pointed it at Mohammed Salel, who was
folding a bag which contaimed the sum of N4, 990.00The appellant
ere and then demand from 4" B.W. (Mohammed Salch) the bag,
The appellant snarched the bag at gunpoint. The victims pursued the
s=sailants (0 & house al Mo, 82 Cemetery Foad Amukoko, and the
sher persons amracted surroonded the house while the Police was
galled. The Police searched the house and found the accused lying
sn top of the bag containing the moncy under a bed at the house,
The hag when opened by the police contained the sum of N4,
0000 and the wy —gun. Al the irial the police gave evidence of
sow the complaint was made, the details of complaint and how the
soused was arrested. The trial Judge convicted the accused for
srmed robbery and semtenced him to death, On Appeal, Counsel for
the appellant contended that the toy-gun used by the appellant is not
3 ‘firearms or offensive weapon within the meaning of the Robbery
md Firearms (Special Provisioms) Act 1970, and therefore the
conviction and sentence for armed robbery was improper. Counsel
pso comteénded that the evidence of the Police stating the details of
%z complaint is hearsay and inadmissible and should not have been

200 See alan oo v AL Berdel! Sraee (1985 LAC and Myars v, The Be
(19881 NWLR (P 650 156
(19851 2 NWILR 219
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admitied in evidence. It was also contended that the trial judge

misdirected himsell when he relicd on a piece of evidence which

was nol before him, which was that, P.W 4 said that the accused
was ientificd under an electric light whereas P.W. 4 did not say so.

The court held:

|, For an aceused to be convicted of robbery umler Section 1(1) of
the Robbery and Firearms {Special Provisions) Act of 1970, the
prosecution must prove robbery as defined in Section 9 of the
same Act,

2. For an accused to be convicted of armed robbery under Section
1{2) of the Robbery aml Fircarms (Special Provisions) Act of
1970, the prosccution must not only prove robbery by the
decused bur also prove that the accused was armed with
‘firearms” or “offensive weapon® and the weapon employed to
commit the robbery must either be a “firearm' or ‘offensive
wieapon” within the meaning of those words in Section 9 of the
same ActL.

3. Under Section 401 of the Criminal Code Cap 42 1958 Laws of

Migeria, and Section 1{1) of the Robbery and Firearms Act

1970, robbery is stealing anything and at or immediately

betore, or immediately after, the stealing, using or threatening

acmual violence fo any person or property in order to obtain or
retain the thing stolen or to prevent or overcome resistance to it
being stolen or retained,

4. In the mstance case, although the accused/appellant threatened
violence on the victim at the time of stealing, the offence
commitied s robbery simpliciter and mot armed robbery
because the toy-gun he used to threaten the victim is not a2
“fircarm’ or ‘offensive weapon' within the meaning of Section
9 of the Robbery and Firearms Act of 1970,

5. In this casc, apart from the piece of cvidence, which was no
before the court that the accused/appellant was identified undes
an eleciric light, there is over-whelming evidence that it was
the accused/ appellant that committed the robbery.




Nigerian Narivea! Human Rights Conemission dowrmad (2077) 117

% The doctrine of recent possession under Scction 148(a) of the
Evidence Act applies in this case because the appellant was
found lving on the bag containing the money, the subject of the
robbery, so seon after the act of robbery and in the
circumstances revealed in the evidence the Court could draw
the inference that the appellant was in possession of the bag and
was one of the robbers.

= A toy-gun is not normally made or adapied for cansing njury o
the person amd i not capable of being used as an offensive
weapon but a plaything for children, Therefore & toy-gun is
neither a firearm nor an offensive weapon.

Scordingly Nnaemeka -Agu J.C.A. held:

Under the Act “firearms® is defined 1o include
“canon-gun, Rifle, Carbing, Machine-Gun, Cap-
Gun, Flirt-Lock gun, Revolver, Pistol, explosive, or
Ammunition or other firearms whether whole or in
detached pieces. © Alvo affensive weapon® is olio
defined to mean: Any article apart from firearns
made or adapted for use for causing injury to the
person or intended by the person having it for such
use by him, and it includes an Air-Gun, dir- Pistol,
Bow and Arrow, Spear, cutlass, matcher, Dagger,
Cudgel, or any piece of wiood, metal glass or Stone
capable af being wied as an offensive weapon,

Sae v, Okonkwo, @the court held that armed robbery is
] where at the time of the commission of the robbery the
\w-weed is proved to have been armed with firearms or offensive

yeoly | LRCNCC 37, See glso Nwarkwban v. Sore (1983) 3 MNWLE (Pt
1y 778 and the case of Gkosun v. A. & Bendel Stare (1985) 3 NWLR (P
T 2R3 at 286
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wedpony. ATy person in company of a person so armed, or aiding
and abetting in the commission of the offence is similarly guiliy®,
Consequently, it shall be an offence punishable under this Act
for any person o knowingly house, shelter, or give (UATTErS B0 any
person who has commicted an offence under section 1(2) of this
Act™. The Act imposed a duly on any person, hospital or clinic that
admits, treats or administers any drug to any person suspected of
having bullet wounds to immediately report the matier to the
police.™ Therefore any person who, or hospital or clinic which fails
Lo report as stipulated in subsection (2) of this section shall be guilty
of an offence wnder this Act™ A person convicted of an offence
under subsections (13 and (3) of this section shall be liable: -
{a}) In the case of an individual, io imprisonment for a term not
cxceeding five ycars; and
{b) In the case of a hospilal or clinic, to a fAne of ten thousand
Nauira and in addition the hospital or clinic shall be closed
down™

Section 7 provides to the effect that all the assers, movable or
immavable, including motor vehicles, of any person convicted of an
offence under this Act, shall be forfeited tw the Government of the
state in which the asset or property is simated or found,

The Requirements to Sustain a Conviction for Armed Robbery

In Musa v, The State,™ the count held thar in order (o establish the
offence of armed robbery, the Prosecution must prove thatr thers
was robbery or series of robbery, that cach robbery was an armes
robbery, and that the accused persons were those who took part =
the armed robbery. In the instant case, there was cvidence that there

&3 Sec Nwackubws v, The Stare (198513 NWLE (PL 11) 218
24 Section 4(1) of the Robbery and Firearms Act

25 Section 402 of 1he Act

26 Section 4033 {p) and {b) of the Act

27 Beesccdon 4441 of the At

2B (051 FW. LR, 43
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was armed robbery, there way also evidence thar the robbers were

armed  and  thae appellants  were  invalved in 1he robbery

Furthermore, iy Abelulleehii v, The Stare”, the court held that it is the

duty of the prosecution to catablish by evidepes the following

ingredients. heyond reasonable doube, 1o wi-

(a) Theft by e accused personds),

ik} The CAusing of hurr g wrimgful restraint on (he victimgs) by
the accused person(s)

{t) Thal the acts complaimed of were done i the process of
compiitting the theft or ig brder t commit the thefi and/ or
CAITY away the property ohlained by the theft.

{d} That the accused Persoms did the ages complained of voluntarily,
am/

i€} That the accuzed persomis) was'were armed with dangerous
weapons while “Omminng the offence in question,

establish and prove certain elements against the dccused person in
arder to obtain a conviction, I Dibte & or5s v The Stape the
court held that in 5 charge of armed robbery, the Prosccution mist
PTove bevond reasonahle doubt, the following in order o succeed,
They are:

{a) That there was y robbery;

(b} That the robhery was an armed robbery

(t) That the accysed PETSONS were among those who took part in
the armed robbery, o sufficiently established the offence against the
appellant. The court further held that the use of ap abject and the
Manner it is made use of is wha qualifies it to be an offensive
weapon, The appellants were subsequently convicted and sentenced
to death,

On proof of “armed robbery™ the court held in Bagim v Staate™

29 [2008) LECN VoL, 164, 1001
0 {2004 14 NWLR (P'r 8933 257 (CA)
S (19831 2 NWLR (Pr. 8} 455
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That there was a robbery
That there was armed robbery
That the accused took part in the armed robbery,

bR

Jurisdiction over (fTences under the Robberv and Fircarms Act
In Nigeria, jurisdiction is the blood that gives life o the survival of
an action in & court of law™ and without jurisdiction; the action will
be like an animal that has been drained of its blond. Tt will cease
have life and any altempt to resuscitate it withour infusing blood into
11 would e an abortive exercise, n 5.P.0. Nig, Lid v. Lalibn,™ the
court held that the issue of jurisdiction of 8 court to entertain or oy
a matter brought before it is erminally fatal o the proceedings
conducted therein. This is because jurisdiclion is the competence,
power and suthority that the law vests in a court to entertain, try
and determine a matter that is brought before it and any defect in
such compelence would deprive the court of such authority  and
power on such matters. fn Tanko v. The Srate, the court held that by
the provisions of section 2(1) and (2) of the Tribunals (Certain
Consequential Amendment) Act No. 62 of 1999, the Federal High
Court or the High Court of a State is conferred with the jurisdiction
o try the offence of armed robbery. By virtue of seetion 211 (1) of
the 1999 Constitution, not only does a State High Court have the
jurisdiction to try cases relating 1o armed robbery, the officials of
the Minisiry of Justice of a State are cminently qualificd to
prosecute the offence of armed robbery in any High Court of a
Slate,

Similarty, in Emefoge v. The Stare,™ the Supreme Court held
that the Attorney - General of Imo Swate armed with the
Constitutional power under Section 191 of the 1979 Constitution,
had the locws standi w institite criminmal proceedings under the
Robbery and Firearms (Special Provisions) Act No. 47 of 1970 as

Atscgbua, 1., Aderiniztragive Low (Benin Cite; Ambik Press, 20000 104
(20055 14 WNLE (Pt L1682 569
(1988} 2 WWLER (Pt T8} 524

Ll Led L
& R |
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the offence of armed robbery under the Ace was deemed to be a law
of the House of Assembly of the State. Consequently, the question
af delegation of authority from the Atomey - General of the
Fexleral did not arise.

On what the Supreme Court decided in Emelogn v.Stare®™, (he Court
teld irer alia as follows:

a. That by virtue of the provisions of section 274(4)(b) if the 19749
Constitneion, the Robbery and Firenrmy (Special Provistons)iAce
Mo, 47 1970, becme an existing law of a State  and "Riobiery ™
per se a residual matter, while the Acts as amended was deemed to
fiave been made by the Stare House of Avsembly and that in view af
this, offetces under the Robbery and Firearms (Special Provisicns)
Act Nev, 47 of 1970 as amended are not federal bur Stare affences:

b, Thar By wirwe of section [9¢ of the 1979 Constitution, the
power [o nstitute the prosecution of crimingl causes is veyted in the
State Atforney -General and because the Robbery and Firearms
(Special Provisions) Act. No, 47 of 1970 operated as a State law in
v far as armed robbery is concerned, the Stare Antarney General
Jor mo State had the focus standi to institute crimina proceedingy
thereunder and the question of delegation of authority does not
arise.

. Thar even though the provisions of section 6 of the Robbery and
Firearms (Special Provisions) Act. No. 47 af 1970 has  been
repealed by the Federal Republic (Certain Consequential Repeals
etc) Decree No. 105 of 1979 by virtue of secrion 239 of the 1979
Constitution the Criminal Procedure iMiscelloneous Provision)
Fdict, 1974 of the Fast Central State became an existing Jaw af the
Imo State on the [7 of Ocrober, 1979, Therefore, the provisions af
the Criminal Procedure (Mivcellancous Provisions) Edicr, 1974, is

35 fbid
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the applicable law to the trigl of offence umder the Robber and
Firearms (Special Provisions) Aci No, 4 of 1970,

On whether High Court of a State has jurisdiction to try offence of
armed robbery, Rhodes-Vivour, J.C. A, (as he then was), held in
Okafor v. Swoae™

“My Lords, the Tribunals (Certain Consequential Amendments Aci)
Decree No. 62 of 1999 came into force on the 28 of May 1999 with
rweeping amendmernty for the frial of federal offences such as:

a.  Advance fee fraud and other reluied offences.

b, Commterfeir and fake drugs

e Money laundering

d,  Faled banks recovery of debs etc,

Amendmenty were alio made 1o section § of the Robbery and
Firegrmy (Special Provisions) Decree,

By the amermdmenty offences under the decree shall be triable in the
High Court of the State concerned.

Lecree Na. 62 af 1999 (v an existing law, and that explains the trial
af robbery cases in State High Courts.

Accordingly the trial and conviction of the appellant by the Niger
Stare High Cowurt was mol o nullity ™.

In Eyisi v. The State,” it was held that the State High Courl has
Jurisdiction over armed robbery matters hy virwe of section 1(2) of
the Robbery and firearms (Special Provision) Amendment Act No.
21 of 1984: -Onu, JSC (as he then was) held:

With the coming back of the Military to the

rulership aof Nigeria ot the end of the vear 19873,

anether  Decree-Armed  Robbery and  Flrearms

(Special Provisions) Decree No. 5 of 1984, was

promudgared and tribunaly were re-established. By

16 (2006) 4 NWLR (Pr 968) 5
7 (2000) FW.L.R, 763
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section (2} of the Robbery and Firearms (Special
Provision) Amendment Decree Np, 2 af 1984,
part-heard matters were allpwed o continue and be
coricluded in the High Courts, while new mamers
Were transferred to the tribunals - see: Emelogu vs.
The Stare (supra),

From the records, trial in the present appedl starled at the High
LCourt on 107 November 1983, and this was part heard at the time
when Decree Moo 5 of the 1984 came into foree, Thercfore, the
High Court under section Li2) of the Amended Decrec No. 21 of
1984 had to continue with the trial of the case. In the same case,
Chgundare, JSC (as he then was), said:

Secvion 3 of the Act, which prescribed the place af

tricl of offences wnder the Act, was amended fry

replacing the tribunal set wp under the original

section 5 with * the High Court af the Srare

corcerned ", The 1979 Constitution came into force

on 1° October 1979, From that date, the High Court

of a Swate became seized of affences under the

Robbery and  Firearms [Special Provisions) Act,

1970, it follows, sitting at Onitsha became seized af

the matter on hand by the arraignment of the

appellants on 10® November 1983, it had jurisdiction

to &y them. According 1o the record before us, the

tial of the appellants did not end in that court wnil

29" May I987. The case way, thus, part heard on

A% December 1983 when the comstitutional

governance of the country was overthrown by the

armed forces and military dictatorship was once

again introduced. The regime in [984 Promulgared

the Robbery and Firearms (Special Provisicns)

Decree No, 5 of 1984, which repealed the 1970 Act

and part af Schedule 3 of Decree No, 105 of 1879
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amending the 1970 Act. It reverted to trial af
robbery and firearms offertces by tribunals. This
Decree was soon amended by the Robbery and
Firearms {Special Provisions) Amendment Decree
No. 21 of 1984 sub section (4) of section 1 of which
provided:" Any part = heard proceedings hefore arny
High Court on the date af the Coming into force af
this Decree shall be continued and completed as if
the provisions of this Decree had not been moade;
This saving clause preserved the trial fn the Siate
High Court af offences under the 1970 Act, where
the proceedings had commenced and were parn-
heard on 29° March 1984, the date Decree No. 5af
1084 came into force. The trial of the appellants by
the High Court of Anambra Srare was one af such
proceedings saved by Decree No. 21 of i084, 1.
therefore, hold that the trial  High Court had
Jurisdiction to iry the appellanis.

The Legality of Death Penalty under the Robbery and Firearms

Act

By the temor of section 1(1), {2) and (3} of the Robbery and

Firearms Act® a person shall upon conviction for an offence under

the act be liable to the sentence of death.

Section 1{1) provides:

{1} Any person who commits the offence of robbery shall upon trial

and conviction under this Act, be sentenced 1o imprisonment for not

less than 21 years,

(2) -

{a) Any offender mentioned in subsection (1) of this gection is
armed with amy firearms or any offensive weapon Or is in
company with any person so armed, or

38 Cap 11 Laws of the Fedoration of Miperia 2004
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(b} At or immediately before or immediately after the time of the
robbery the said offenders wounds or uses any personal
violence to any person, the offender shall be liable upom
comviction under this Act to be sentenced to death.

{3y The sentence of death imposed under this section may be
executed by hanging the offender by the neck 1ill he he dead or by
cousing such offender w suffer death by firing squad as the
Governor may direct.

In the casc of Gabriel v, State™the Supreme Court held that:
A death semtence is an exception to the general rule
that no man showld be deprived of lfe. Also, a
death sentence does nol amount to degrading and
inhuman treatment, and therefore nrot iwconsistent
with the 1999 Constitution™,

Similarly in the case of Kalu v. Stare™the Supreme Court held that
the death penalty is not unconstutional in view of the provisions of
section (30) of the 1979 constitution, which provides for the right
lifie in qualified and derogable terms.

In Rabiu v. State™the Supreme Court held that foreign judicial
decisions on issue relating to legality of death penalty may be
persuasive but they are not applicable in Nigeria. Death sentence is
a reality in Nigeria. lt is provided for in Nigerian Criminal laws

39 20100 6 WWLE (Pt L1900 250, See also Kale v. Svare (1998) 12 NWLE (P
583) 531

40 Tn Kele v, State supra, the Supreme Couwrt held unanimouwsly that the death
penalty is oot unconstitutional in view of the provisions of section 30 of (he
1979 constitution, which provides for the right to life in qualified and
deropable terms. It turther held shat section 319(1) of the criminal code is
no inconsistent with section 31 of the same constitation,

41 {199%) 13 NWLR (P: 583} 531

42 ({19G1) 2 NCLR 292
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meluding section 319(1) of the Criminal Code. The Constitution
cannot approbate and reprobate. ™
On whether the cowrt has power o commute death penalty

stipulated under the Robbery and Fircarms (Special Provisions) Act
o a term of Imprisonment Denton - West, J.C. AL in dfacha v,
Fawehinmi said

On the peird thet Whis court showld commiite the

senfence of death ro imprisowment nor exceeding 1

Years. Lhis cowrr i a count of Taw and if By being

puided by the Constitaiion. This count does not

have such powers and rather would exhost that

such issue should be taken by weay of commencing

action  vide  Fundamental  Kipht  (Enforcement)

Procedure In the Stare High Court or Federal High

Court. Abacha v, Fawehinmi (2006 AN NLR 33;

(2000) 6 NWLR (p 6600 225. further, it is the

legislature that cowld affect thiv change withowt

el s,

Conclusion

Although, it may not be apposite to conclude that an X- ray of the
Robbery and Firearms Act has revealed all the ailments in the Act
for proper diagnosis, it is gomd to say that a proper platform has
heen provided for a therapy. From the provisions of section 1 (1),
{2) and (3) of the robbery and firearms Act, death penalty is
recognized as a punishment for any offence committed under the
Acl. The provision on death penalty in Section (1) of the Robbeny
amdl Firearms Act is not offéensive to the provision of Seetion 33(1)
ot the 1999 Constitution (as amended).Consequently, the life a
person taken in compliance with the provision of the Robbery and
Firearms Act is legal, al least so savs the Act. It is however
recommended in this amicle that caution should be applied in the

43 Mee Mobiuov. Srave (L9EL) 2 NCLR 283
A4 Al v Foefim (000 All KLE 315
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spplication of the provisions of the Robhery and Fircarms Act
where there is an element of doubt as &y the commission of

L
offence for which an aceused person is charped.



ACCOUNTING SCANDALS REPORTAGE AND
WHISTLE BLOWING LEGISLATION

By
Bamson, Tamunoene Jones

Abstract

The paper examines wccounting scandals reportage amd whistle
blowing legisiation. An accounting Scandal ocoury anytime money is
stolen or hidden By an emplovee or public official. Accounting
scandals occurs when there §v over-recording of sales revenue or
when there o5 wuder-recording of expenses or when creative
decounting  practices are wsed o ovold fraudulent  disclosures.
Nigeria has had a lor of looting of funds and abuse of public offices.
Therefore, there &5 the need for implementing a policy that
ERCUMIGRES a culfure wWhere concerny are reperied early s as (o
ehable orpanizations to prevent fraudulent or harmful pracices. The
call by Transparency  fternational  for  couniries o have
whistieblowing policy (s a step in the right direction 1o etpose
mismanagement and wisdeeds in the public or private sector in
Nigeria. Based on this, there iy the need for the enactment of
appropriare legislations 1o regulate the whistleblowing policy in
Nigeria, The puaper concludes that accounting scandal reportage ic
the process of providing laws thar could provide institutions and
individuals the power to serve as warchdog by giving useful
imformation to curb financial crime for public interest. The paper
Fecomimends thar the Nigerign Narional Assembly should expedite
action to enacl a law that could guarantee whistle blowing s
Nigeria. Next, the anti-corruption wnit of the Nigerian Bar
Associgtion (NBA) should collaborate with the National Assembly of
NMigeria so as provide the necessary red-lines thar could enhance the
whistle blowing policy in Nigeria,

Keywords: Accounting Scandals, Whistle Blowing Policy
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Introduction

The need for legislations 1o govern whistleblowing is very important
in carrying out anti-corruption crusade.’ This is hecause not
understanding the law surrounding whistleblowing can be costly for
Organizations in terms of poteniial claims as well as damage o
reputation.” Essentially, whisileblowing oceurs when concerms are
raised By an individual 1o the management of an organization or a
regulatory agency, aboul g workplace danger or illegality that
alfects others,” Typically. raising concerns involves revealing
information to prevent something bad® A wide variety of
whislleblowers cxist al any company.' A big challenge is 1o
determine which whistleblower complaints are meritorious and
which are not.® For whisileblowers whose complaints are in fact
meriforious, they are & “litmus test” for the company's imternal
compliance health,” But a whistleblower’s information is only as
valuable as the company's response wo it In reality, whistleblowers
may be at risk for disclosing misdeeds in sn organization, which
may result 10 employer retaliation, industry blacklisting, legal

|, Bolanle Ogungbamila (2014). Whisleblowing and Anti-Carruption Crusade:
Evidence from Mizeria, Rerieved on August 2, 2017, From:
bllp-fiwww, cscanada. nel/index. php/cssfarticle) view/ 4680

1. Richard J. Charney (nd). & global guide to whistleblowing laws. Retrieved
onL August 1, 2007, from:
]LL]J:.'."I.I-"H'P-'.|mnmuwemlmght.mlmnwtﬂlgw'puhlinﬁ:iuus’lml 1/a-
alobal-guide-10-whistlehiowing-laws

3 Thif

4 g

4 Suwey P. Slaughter (2014, § srilegies 0 minimize whistleblower risk,
Retrieved on Auvpust 2, 2017, from;
|'l|'E[.l$.'-"."'i-"F-"'i'-'.L'TW.UDIJI-'Eﬁ“iIJI:ﬂD'IJJMh'EUI4."[ﬂu'1lfl.".!-5traltﬂ|l=5-tci-m|nimizb
'.l-'JIJ'EIlthlﬂ'.l-'E:-rjul'.-".JEJr-Etwrn=2']'1'?]EII;EIED‘N{]

& fhi

E )

&  (Miver Benson (2004).The Risks of Bring a Whistleblower., Retrteved on

Avgust 2, 2017, from: heps:Swaw orangewebsite, comsarticles/risks-of-
being-a-whistleblower!
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consequences professional  violations Consequently, in order to
avoid these risks, legistations are required to protect whisileblowers
by implementing & well-designed whistleblowing policy thar works
for the organization and keep it under review. !

Nigeria has had a lot of looting of funds and abuse of puhlic
offices.” Therefore, there is the need for implementing 4 policy that
eneolrages @ culiure where concerns are reported carly so as to
enahle arganizations to prevent fraudulent or harmful praciices,

Therefore, this paper intends o provide a philosophical
appraisal of accounting scandals repurtage amd whistle blowing
policy in Nigeria. Conscquently, 1o do this, the paper is divided inm
nine sections, The first section discusses the introduction. The
sccond  aspect deals on the philosophy of accounting  scandal
repariage and whistleblowing policy in Nigerda. The third part
diseusses frawd and the law. The fourth part discusses investigative
journalism, The fifth part discusses whistle blowing policy, The
next part discusses the need for investigative journalism and whistle
blowing policy in Nigeria. This is followed by another part that
gives an empirical review
uf accounting scandals. The cight part gives the conclusion, and the
last section provides the recommerndations.

9 Peter Jomes (2014). Key steps 0 avold whistleblowing problems at woek,
Fetricved an Awpgust 1, 2007, oom:
I:II.IpE.'.".I"i'."il."l:'.-'.L‘H:imltnﬂﬂ.}'.tmu-rhr-'ir}'-mm-uvuil:'l-wh'iﬂ[hh[{rwing-
probiems-work!

I fhid

Vi Drggs, D. & Bamson, T. 1. {20123, Fraud Triangle Elements and White
Collar Crime Among Civil
Servants i Rivers State. Trend Jowmal of Management and Social Sciences,
Vol 5, Mo, 1., pp. 52

12 Bulanle Qgungbhamila (2014) Op, Cit
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The Philesophy of Accounting Scandal Reportage And
Whistleblowing Policy In Nigeria

An accounting scandal occues anytime money is siolen or hidden hy
an emplovec or public official; or when there is over-recording sales
of revenue or when there is under-recording of expenses of when
creative  accounting  practices are used to avoid frauculent
disclosures.® Therelore, there is need for such scandals to be
unraveled $0 s to prevent economic losses due to Mismanagement
and embezzlement of funds.' Nigeria already has a freedom of
information Act (FOLA) that puarantees free flow of information of
public concern and intercst,” The FOIA is a legislation  that
pusrantecs (he right to information within the control of public
institutions to all Nigerians. '

Scetion 1 of the FOLA empowers a person to request
information from a government institution whether he has a resson
for requesting such information or not provided such information is
ot one excluded under the Act for national imerest. This might is
enforeealle in court if the requested information is not provided
within 7 days of making the request.” The Act also makes it
compulsory for public instiutions to keep recards of their
activities.® This is meant 1o enakle public access to these records,
this encouraging transparency.’

Consequently, this Act could compliment the efforts of
whistlchlowing through the raising of alarm that could prevent ills

13 David Woodeock (2015). Aceounting Fraud: Dowmn, Bul Not Char, retrievesl
on August 2, 2017, from:
furpt fweww junedday . comy iles Publication!
fhid

15 Marhew Oy Oghoohe (20151, The Freedom of Information Act and s
Impact aa
Nigerian Pality, Retrieved on August 2, 2017, from:
hitp: /i nigeriantiawroday com'the- freedon-of- Enformsilion-act-amd-i 12
impact-on-the-nigerian-poliy

16 Hid
7. 17 Marthew Osa-Oghogho (2015). Op. Cit
[ 1% id

L4, 19 fhd
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in the society.™ Whistle blowing is a cardinal aspect for fighting
corruption.” The fight against corruption with the process of whistle
blowing requires the use of whistleblowers.® Whistleblowers are
persons who informs on 4 person or organization regarded as
engaging in an uolawful or immoral acvity.® The act of
whistleblowing may be risky and dangerous to whistleblowers,™
Therefore, it s in the public interest that the law protects
whistleblowers so that they can speak out if they find malpractice in
an organization.™ Similarly, accounting scandal reporlage can be
carried out as a watchdog to prevent corporate corruption.™ This
process  could be cffected through investigative journalism.
Investigative journalism is a form of journalism in which reporters
decply investigate serious issues for the interest of the society. ™ The
act of investigative journalism serves as a primary source of
information for “watchdog reporting” or “accountability Teporting”
50 a3 to provide commitment to public service ™

Fraud And The Law
Fraud is a term which is commonly used to describe activities such
as theft, corruption, conspiracy, embezzlement, money laundering,

200, 20 ibid

21. 21 Mgozi Theuwa (2017). Whistle blowing: a pathway in the fght against
corruption.  Retrieved on August 19, 2017,
from:https: //penigeria. comdnatonal whistle-blowing-pathway-fight-

LorTuphion’
22, 12 Bolanke Ogungbamita (2014). Op. Ci
23, I3 e
24, 24 fhid
25, 215 b

6. 26 David Woodcock (2015), Op, i

I7. 27 Joho Pilger (2005). The Inroduction o Tell Me No Lies; lavestigative
Tournalism aod Its Trivmphs, Loodon: Vimage, Rerrieved on August 23,
207, from: https:Hiwww. penguln, co.uk/authorsjohn-pilgers 1007047

28, I8 Buich Ward (2005). Warchdng Cullure: Why You Weed i, How You
Can Build it. Retrieved on August 20, 2017,
fromt; heps ! fwww. poynter, or g 2005 watchdop-culnre-why - you-nesd-it-
heve - you-can-build-it' 6774 2
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bribery and extortion.™ Typically, frand comes mainly with
srributes of corruption.” Corruption causes mass poverty and
mequality in a country. The implication of this is that development
is stunted when corruption is prevalent’ The World Bank defines
corruption as: The abuse of public office for private gains. Public
office is abused for private gain when an official accepts, solicits or
=xtorts a bribe. Tt is also abused when private agents actively offer
bribes to circumvent public policies and processes for competitive
advantage and profit.

Public office can also be abused for personal henefit even if no
bribery occurs, through patronage and nepotism, the theft of state
assets or the diversion of state revenue™ In, Nigeria, the major
laws that deal with corruption are: Ecomomic & Financial Crimes
Commission (EFCC) Establishment Act 2004; Independent Corropt
Practices & Other Related Offences Act 2000; Advance Fee Fraud
and Other Related Offences Act 2006, Money Laundering
(Prohibition) (Amendment) Act 2012; Miscellaneous Offences Act;
and Code of Conduct Act. Others are the Nigerian Exiractive
Industries Transparency Initiative Act; Freedom of Information Act
2011; Fiscal Responsibilitics Act 2010;Penal Code Laws of
Federation of Nigeria 2004;Criminal Code Law of Federation of
Nigeria 2004; Banks and Other Financial Insttutions (Amendment)
Act 1991 and Failed Banks {Recovery of Debis) and Financial

0. 1 David Woodcock {20151, Accounting Fraud: Down, But Not Owur,
Irttp:/ fweww, jonesday. com/ffiles Publication/ b8 7TIT342- d19c-4202-a876-
46 Teb5 58 20fc Presentation/PublicationA tachiment I862FE2 842 Le-4bTe-
b7
4 7efcaST46Rd! Accounting % 20Fraud % 20 Down 20 % NBur % 20Not % 2000
el

30. 30 Briggs, D. & Bamson, T. J. (2012). Op. Cit, p. 53

31. 31 Briggs. D. & Bamson, T. J. (2013). Financial Fraud Management and
Iotecnal Control of Smail Companies: An Bmpirical Anslysis. African
Burldess gnd Firarce Jowrmal, Vol. 6, Mo, 2, June, p. 45

32, 32 The World Bank Group (2016}, Beyond Economic Growth. Retrieved on
August 20, 2017,
from: hinp: ferww_waridbank. org/ depwebienglish/bevond heyondco/beg 01
pdf
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Malpractices in Banks (Amendment) Act 19943 Fraud law deals
With crimes and civil tort actions that address situations in which a
person wrongfully obtaing money, property, or other benefits by
deceit.” In the legal parlance, fraud is typically charged as a felony,
mesning that & comviction can result in g year of more of
incarceration.™ Proving fraud can be difficult, even for government
prasecutors with entire investigative agencies at their disposal.* The
difficulty is not establishing that the victim suffered a loss.”
Financial records are usually available to prove this clement.™
However, with laws put in place, the laws could serve as effective
instruments that could curb criminality because of the prunitive
measures that they cootrol.™ For instance, Nigeria is ranked 136t
a5 & COITupE couniry in 2015 out of 168 countries surveved by T1, I
way rated 136th out of 175 in 2014, 144th in 2013 out of 177, 13%h
out of 176 in 20012, and 143rd in 2011 out of 183 countries. Nigeria
s currently ranked 136" out of 168 countries on the Transparency
International Corruption Perception Index compiled in 2015,

33, Ibidopalo Bolu, 5.P.A Ajibade & Co, {2016), Nigeria; The Anli-Cormuption
Legal Framework And Its Effect On Migeria's Developmest, Retrieved on
Auguase 22020017, frodam;
hitp: /fwww  mondag. cany Nigeria/x 4904 34/ White + Collar +Crime + Fraud!
The+ ArtiCorruption + Legal + Framework + And + Its + Effect

34, Ihid

35. Briggs, D. & Bamson, T, J. (2013). @p. CI

a6, fhid

7. fhid

AR, [hid

39, Bamson, T. J, (2016). *Combating Public Procurement Fraud in Mlgetia:
An Analysis of Law, Ethical Practices and Due Process Mechanism: "
Migerian National Human Rights Commiission Journal, December 2018, Vol,
g, P 53

4, fhid
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Investigative Journalism

Ower the vears, Nigeria has been embarrassed severely as one of the
most corrupt countries in the world." No one would forget in a
hurry- the term “fantastically corrupt country™ used to describe
Nigeria.* However, corruption is everywhere. There is no country
in the world where corruption does mot cxist.” The causes,
perception and temdency W engage in corrupt practices only varies
from one country to another as seen in the Corruption Perceprions
Index, wusually issued by the imternational anb-corruption
organization, Transparency International (TI).*

MNigeria’s media needs to be responsive and proactive in
providing reportage on critical societal issues, especially, those that
has to do with corruption and fraud. This is becanse the media is the
mouth. piece of the socicty.™ Investigative journalism is the art of
disclosing issues for the interest of the public. It involves an
investigative reporting process that carries out the following: first,
the analysis of documents, such as lawswvits and other legal
documents, tax records, government reports, regulatory reports, and
corporate financial filings. Second, the analysis of the databases of
publi¢ records; third, the investigation of technical issues, including
scrutiny of government and business practices and their effects as
well as research into social and legal issues.”® The essence of all
these are 1o uncover and document things not known to the public.

4], 41 Taiwo George (2016). Cameron describes Nigeria as a “fantastically
corrupl’ country during meeting with Queen. Retrieved on August 18, 2017,
from: hutps:/iwww, thecable. ng/cameron-deseribes-nigeria-fantastically-
COTFUpT-COUntry-meeting-queen

41, Ihd

43, Michael Jegade (2016) Supporting Buhari’s war against corruption.
Retrleved on August 18, 2017, from: http./thenews-
chronicle, com/supporting-buharis-war-against-corruption’

&4, Jhid

45 Emily Motill {2014). Types of Investigative Journalism Throughout History.
Retrleved on Augast 17, Z017, from:
hrops: femilymoril], wordpress . com2014/ 10723/ types-of-investigative-
JournatEm-throughowt-histors!

48 jhig
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Practically, the advantage of investigative journalism, it that is
allows the journalists to check on the government and the society.
However, original investigate journalism can give the journalist too
much power, and cause them to ry o find bad things when there is
not, Thus, there is need for laws om to control investigative
journalism. This brings the issuc of freedom of information law to
the bear. Freedom of Information means walking into any
government ministry or and government establishment requesting to
view certain Information like contracts awarded snd tenders cte.” In
Nigeria, the Freedom of Information Act was enacted on the 28"
day of May 2011.%

The Act was enacted to make public records and information
more freely available, provide for public access to public records
and information, protect public records and information (o the
extent consistent with the public interest and the protection of
personal privacy, protect serving public officers from adverse
consequences of disclosing certain kinds of official information
without authorization and establish procedures for the achievement
of those purposes and; for related marters.*

Freedom of Information legislation comprises laws thal
guarantee access to data held by the state.™ They established a
“right to know'" legal process by which requests may be made for
government-held information, to be received freely or at minimal
cost barring standard exceptions. Also referred as open records
governments arc also typically bound by a duty to publish and
promote openness.”’ In many couniies there are comstitutional
guarantees for the right to access to information but usually these

47  fimd
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are wnused if specific support legislation does not exist. A basic
principle behind most freedom of information legislation is that the
“Burden of proof” falls on the body asked for it.™ Freedom of
Information guarantecs the right of an unhindered access to public
Information Including Information held by all Federal government
branches and agencies, as well as private institutions in which any
Federal, Swate or Local government has controlling interest and
those private instifuwtions performing public functions.™ In addition
the freedom of mformation required these Instimtions o take
unilateral steps to become more transparent as part of this provision,
the institutions will be required tw make public data on the
programmes and functions of their divisions, internal manuals used
by employees in executing their functions, their finances and their
names, title and income of all their employees™ Truly, exposing
practices that lead to widespread accounting scandals that potentially
affect the society is part of the media's role as watchdog. This is
because, a crucial duty of a journalist is to serve the public interest
by acting as a watchdog on government and business. This duty has
become all the more important at a time when governments are
restricting the flow of information. At such times, broadcast and
print journalists mwst redouble their efforts to use freedom-of-
information laws to obtain public documents and help the public
appreciate the value of such laws. Specifically, the real essence of
journalism is the search for truth and the main duty of journalist is
to report unadulterated truth to the public. Investigative journalism
involves exposing corruption in high places and peering into
neglected corners of society. Investigative journalism serves as a
watchdog on society and its institutions, whether in Government,
business or the judiciary.®
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Whistle Blowing Policy

Whistle blowing policy connotes the reporting by cmployees of
suspected misconduct, illegal acts or failure to act within the
government.™ The aim of this policy is to encourage emplovees and
others who have serious concerns about anmy aspect of their
organization's work to come forward and voice those concerns.”
The essence of the whistle blowing policy is to encourage
whistleblowers to report evidemt violations; the law enables
whistleblowers 1o recover back pay, back benefits. emotional
distress damages, punitive damages, civil penalties, attorney’s fees,
and litigation costs, ™

In Nigeria, the Federal Government provided the whistle
blowing policy in a bid to curb corruption, mismanagement of
public funds and financial malpractice as well as encourage
compliance with financial regulations through the Federal Ministry
of Finance (FMF),*

Specifically, the Federal Minisery of Finance Whistle-Blowing
Programme (FMF- WBP) is aimed at encouraging amvone with
information abowt a violation of fnancial regulations,
mismanagement of public funds and assets, financial malpractice,
fraud and thieft to report it.
Whistle-blowing, in the simplest of terms, means providing
information about amy illegality, usually for the purpose of
protecting the public interest.” The FMF has defined =
whistleblower as a person who voluntarily discloses to the Federal

36 Justin D. Cummins (2017), The law continues 1o reward whistlehlowers who
fight fraud. Retrieved on August 29, 2047, from: hitps://wew,cummins-
baw com/blog/ 201 7/06/ law-contimues-revard-whistleblowers- fight- fraud/
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Government of Migeria, through the Federal Ministry of Finance, a
possible miscomluect or violation that has occurred, is ongoing, or is
sbout to occur with specific concerns which aré in the public
interest. Information on impropriely in the dealing or use of public
funds or property, theft or corruption is acceptable by the FMF; it
is particularly useful if such information is in the public imterest,
Information perlaining o personal grievances concerning private
contracts is cxpressly excluded.”  Information could be submitted
anonymously. * If a whistleblower does not wish o reveal his
identity, he can do so, and there would be no record whatsoever of
nis identity.*” Even if he chooses to disclose his identity, the utmost
confidentiality would he maintained and his identily would not be
disclosed, except in circumstances stipulated by law.*

A whistleblower is expected to submit his information with
evidence, if he has anv, and with as much precision and specifics as
o dates, hme, events and persons involved in order to aid proper
investigation.” A whistleblower has no criminal or ¢ivil Hability and
would not be subjected to disciplinary action of any kind for
supplying information which turns out to be untrue if, at the time of
supplying such information, he had reasonable belief that che
mformation provided was substantially ttuc bevond reasonable
doubt and if his concerns were raised in public spirit and gomd
faith.™

However, if it is discovered that a whistleblower intentionally
supplied false and misleading information or made malicious claims,
he stands the nsk of being prosccuted after an investigation is
conducted. ” A whistleblower is entitled to a reward of ahout 2.5 % -
5% of the amount recoverad if he provided the Government with
information that directly led to the voluntary return of stolen or
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concealed public funds or assets; provided the information is one
that the Government does not already have and which it could not
have oblained from any other publicly available source.™

The whistleblower would only get rewarded if the money is
recovered on account of the information supplied by him.* The
FMFE-WEF assures stakeholders that if they whistle blow in public
spirit and good faith, regardless of whether the information
provided is wsed, they will be protected and where a whistleblower
i% viclimized or where he suffers adverse treamment in retaliation for
whistle blowing, he can file a formal complaint with a panel of
inquiry which shall be set up to handle such complaints,™

[f upon further investigation, it is discovered that a
whistleblower has suffered some kind of retaliatory treatment for
whistle blowing, disciplinary actions shall be taken against the
perpetrators of such act and restitution shall be made to the victim
for any loss suffered,”

As laudable as the Whistle blowing programme is, its
shortcoming lies in the fact that it is not backed by any law, a fact
which could create problems.™ There is no law in place to legally
define the framework of the whistle blowing policy in Nigeria, there
is also no law to provide adequate protection for whistleblowers and
vest them with a right to redress in the event of any victimization.™
There is no law to compel the Government to pay Whistleblowers
the stipulated reward due them in the unfortunate event that the
government fails or refuses o give the stipulated reward.™ The fact
that the reward payable to Whistleblowers is not specifically stated
may pose some problems (how do we determine what percentage
would be paid to whistlehlowers when the policy merely states that
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it is between 2.5 % and 5%)." The courts have stated that "A
policy statement or guideling by the Federal Government does not
give rise 1o a contractzal relationship between the Government anil a
third party; and its non-implementation does not entitle the third
party to a legal redress against the Government. "™ If for any reason
the Government fails w uphold jts side of the bargain, the
Whistleblower would be left with no remedy. Tt 38 Tor this reason
that it is highly desirable to have in place a Whistle blowing Law."

The MNeed For Investigative Journalism And Whistle Blowing
Policy In Nigeria
The newed to fight corruption proactively is seen as hope to save
countries from collapse. Essemtially, removing the camcer of
corruplion from the system is the key not only to restoring the
moral heslth of @ nation and o promote  socio-economic
development.™  Transparcncy Intcrnational defines correption as
the “abuse of entrusied power or private gain. Thus, every country
shrives to curb corrupting. ™

This is because, countries are ohligated to take anti-corruption
measurcs in public and private sectors. These can  include
establishing anti-corruption bodies and cohancing transparency in
political financing. States must take measures to ensure public
services are subject to safeguards that promole (ransparency,
efficiency and merit-based recruitment. Public servants should be
subjected to codes of conduct, financial disclosures and disciplinary
measures. Transparency and accountability in public finance must
he promoled, and specific anti-corruption requirements, cspecially
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m the judiciary and in public procurement, must be established.
Transparency and  accountability arc meant to Promote  goo
governance and to prevent corruplion. ™

Nigeria has anti-corruption agencics and laws; however there
seems 10 be s complete lack of political will to strengthen these
agencies and to faithfully enforce the laws.® The freedom for
information Act and Whistle Blowing Policy are essential 1w
uncover hidden and serious corrupt activities for the benefits of the
citizens. Specifically, he freedom of information Act has promoted
mvestigative journalism to serve as a watchdog in order w inform
the public about happenings in institutions and society, especially in
cifcumstances where o significant portdon of the public would
demand changes in response, Investigative journalism serves as a
watch dog action and it involves fact-checking statements of public
olficials. The esscnce of investigarive journalism is to interview
public figures and challenge them with problems or eoncerns and
produce report from the information gathered from the public
ligures about particular issue. Eszentially, in order to promote good
governance, the citizens have the right o know what is happening in
Public institutions. Thus, whistleblowing becomes 2 formidable tool
to alert the public on positive and megative pecurrences in the public
institutions in order to aid the recovery of looted public funds
through the timely provision of information to curb COTTURL
activities. ™

Typically, a whistlcblower gives information of fraud or
mmoral act of the company to the cmployer or other parties, like
the government. Whistleblowers can be employees, wvendors,
“ontactors, customers or the gencral public. Whistleblowers can be
internal or external 1o an organization ® Intergal whistleblowers are
employees who discover misconduct in the workplace and
communicate this to their supervisor, who then follows cstablished
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procedures to address the | misconduct within  the
organization. External whistleblowers are employess who discover
corporate misconduct and chovse to bring it to the anention of
vxternal parties, such as law enforcement agencies or the media,
The need o srengthen whistle blowing policy with laws aimed at
protecting whistle blowers is essential . *

Practically, laws have been successfully enacted in many
couniries. For imstamce, in the United States of America, the
Whistleblower Protection Act of 1989, as amended, protects federal
whistleblowers who work for the government and TEPOTT agency
misconduct.” Secordly, in the United Kingdom, the Public Tnterest
Disclosure Act 1998% is enacted to protects whistleblowers from
detrimental treatment by their employers. similarly, in India, the
2011 Whistle Blowers Protection Act” provides a mechanism to
mvestigate alleged corruption and misuse of power by puhlic
servants and also protect anyone who exposes alleged wrongdoing
n government bodics, projects and offices, Apart from whistle
blowing policy, investigative journalism with some clements of
accountability repotting is essential to expose fraud. Accountability
reporting involves the provision of sccounts of stewardship to
exposé the negative and, or positive roles of management. ™ The
simplest  form  of accountability is the requirement for an
sdministrative organization to render sn account of what it has
done, The report is meant to be made to some auditors, independent
organization, legislatures, or the public at large, through a published
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repiorl, S0 that the assessment can be reasomably puoblic and
objective.®

Empirical Review of Accounting Scandals
Fraudulent accounting practices occur in public bodies, but they are
usually identified by internal awditors. Thus, aonditors are expected
o expand theirr audit programs to report fravdulent and cormept
activities. Bascd on this, the whistle blowing policy was made to
expose fraud. Some smdies on accounting scandals are discussed
here, A study by Salswdeen, Thikunle and Chima in 2015 on
. Uncthical Accounting Practice and Financial Reporting Quality:
Evidence from Nipena, conclede (hat corporate  faslure  are
combined effect of failure o corporate governance and financial
reporting as well as unethical practice on the part of professional
accountants. A report by Olowagbuyi Olusola Luke aml Olowolaju
Monisola in 2013" on Incessant Financial Scandals in the Corporate
Organizations in Nigeria: Auditors’ Culpability concluded that there
iy significant relationship berween the serving period of anoawdit
tirm and the opinion of the auditors. The finding also led the
researchers o conclude that good track record of an awdit firm W
the best praciives is significant,”™ The researchers alse revealed that
the tee accepted oo offer an apdit firm by the client can significantly
affect their report.™ The researchers alse disclosed that auditers
have significant roles to perform in preventing organisation

22 B. Guy Poters. “Accowmabiliny™. Reifeved on Auwgust 31, 2007, from:
hetp:Ssiteresources worldbank . or g/ PSGLP Resources! Parfornance Accounta
hilicyandCombazingCarmapricn. pdf
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“Uncthical Accoanting Pracrice and Flnancial Bepocing Chaalicy: Byvidence
froom Migeria" Fzersional Foariel of Academic Rescorck n Accourting,
Finance and Maragemeny Scierces, Vaol, 5, No2, April 2015, pp, 143-15)
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failure,™ Alse the findings of the researcher showed that non-audit
fees which come as a result of accepring other services apart from
the audit engagement in an organization have a significant adverse
effect on the jobs of the auditors. ™In addition, the findings nored
that reliance on audit report is impormant in order to develop
organisations fnancially™. This is becawsc. it allows the
stakeholders in organisations™ w know the true financial muscles of
the organization . Finally, Auditors report is expected o reveal the
objectivity, lairness and integrity of the manapers and the
management 10 the preparation of the financial records of corporate
organisations. ™

Research by Nousheen Tarig Bhutta and Muhammed
Muhtsham Saeed (2011) on * Accounting scandals in the context of
corporate social reporting (CSR)™ reveals that CSR should be
adopted for giving information w public about the accounting
seandals.™ A smdy by Agrawal in 2005'™ on Corporate Governance
and Accounting Scandals reveals that several key governance
characteristics are unrelated to the probability of a company
restating earnings, These include the independence of boards and
audil committees and the provision of non-audit services by outside
auditors. The research found that the probability of restatement is
lower in companics whose hoards or audit committees have an
independent direcéor with financial cxpertise;' bul, it is higher in
companies in which the chief execulive officer belongs (o the
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founding family." The research was also consistent with the idea
that independent directors with financial expertise are valuahle in
providing oversight of a firm's financial reporting practices, '™

Conclusion

No country can fight corruption to a halr, Combating corruption is
an ongoing and deliberate process. Success depends on the action of
government and the larger society and collective anticorruption
strategies. The Nigeria Government has antcoTruption agencies
such as Economic and Financial Crimes Commission (EFCCY;
Independent Corrupt Practices and Comenission, and the Code of
Conduct Bureau. However, the presence of these agencies could not
adequately eradicate corrupt acts. There are no best practices for
curbing corruption. In accounting, intermal control systems,
activities of auditors, forensic and investigative auditors could not
adequately  eradicate  corruption. Thus, the application  of
investigative journalism to provide reportage s a watchdog and
accountability reporting as well as whistle blowing is very wital,
These processes could also assist in exposing the crime of fraud in
the society,

A part from this, a lot of public office holders take oath of
office s0 as to give stewardship through accountability and
transparency. Transparency and accountability are critical for the
efficient functioning of a society, Accountability is conceprualized
in terms of responsibility. It involves cartying out official duties in
line with the law or a code of ethics. The concept of responsibility
relies more on the internalized values of public servants and their
understanding of the law and appropriate behavior in office.
Transparency implies openness, communication and accountability.
It is a metaphorical extension of the meaning & “transparent™ object
is one that can be secn through. With regard to the public services,
it means that holders of public office should be as open as possible
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about all the devisions and actions they take. Thus, il could he
concluded that accounting scandal reportage is the process of
providing laws that could provide institutions and individuals the
power [0 serve as watchdog by giving useful information to curh
lnancial crime for public interest. Whistle blowing implies the
proactive means for creating alert o expose financial crimes and
other forms of corruption. Fraud is an ongoing reality. In the fght
of fraud and corruplion, no country has cscaped crilicism with
regard o transparency and accountabilicy, This is hecswse public
officials and managers, who are saddled with the provision of public
vzt in the administration of public instivstions and management of
businesses ahuse the trust confided in them. rier the  years,
internal control svstems, auditing and investigation has net fully
silved the problem of combating financial frauds and scandals.
1Thus, it is high time accounting scandals are exposed by the use of
effective accountability reporting processes through the practice of
investigative jowrnalism. Investigative journalism serves zs a
walchdog to reveal hidden crimes for the inferest of the public, In
addition, the incessant looting of funds in Nigeria is very alurming
therefore, the application of the whistle blowing policy could serve
a5 @ means to aid the recovery of looted public funds through the
provision of timely information to proactively combat corrpt
activilies,

Recommendations

Fraud is an ongoing reality, In the fight of frawl and corruption, no
coumry has escaped criticism with regard to transparency and
accountability. Consequently, based on the analysis from this study,
the following recommendations are supgested, Firstly, the Nigerisn
Mational Assembly should expedite action to enact a law that could
guaraniec whistle blowing in Nigeria. Secondly, the anti-corruplion
unit of the Nigerian Bar Association should collaborare with the
National Asscmbly of Nigeria so as provide the necessary red-lines
thal could enhance the whistle blowing policy in Nigeria, Thirdly,
the public and politicians should not use whistle hlowing policy as a
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priscess o witch-hunt managers and public office holders. Next, the
public should be cnlighiencd on how © become whistle blowers so
45 1o cxpose corrupt activities before they become too hand o
tackle. Lastly, corporate hodies and public insttutions should be
cncauraged 1o have whistle blowing policy in Nigeria,



Caeneral Tndex

Abolition, 1

Abalition, 12

Abstract, 23

Accommodarion, 92, @3, 94,
95

Accountabilite, 1, 6, 9. 11, 19

Accused

Accnsed Person, 108, 1059,
110, 113, 115, 116, 117,
118, 1149, 120, 127

Adequare BEduecatiom, 77, 78,
HE, B2, 104

Adeguate, 77, 78, 79, B0, 82,

83, 86, 21, 94, 95, 97, 98,

99, 103, 106, 107

Administration OF Criminal
Justies Act, 1, 5, 8.7

Administration Of Criminal
Tustice Monitoring
Corramllee, 16

Adminisrration OfF Jusiice
Commission Act, 4, 17

Adrmmistrative Authorites, 27

Adopting, 20

African Charter On Human
And Peoples’ Rights, &2,
87

Apenda For Sustainable
Development, 66, 67

Almajiris, 84, 97

Alternative Options For
Muomnitoring, 40

Ameartys Sen, 52

Ametican Doctor, 32, 45

American President, 43

Amnesty International, 57, 58

Appeal Court, 102

Apprapriate Direction And
Couitclwesee, 23

Appropriation Act, 97

Armed Forces, 123

Armed Fobbery, 108, 110,
111113133, 1153 L1,
117, 118, 119, 120, 121,
f22

Armed Robbery, 11

Arrest, 9

Arthur And Olga Estopinan, 43

Arturito, 45

Ashve King, 30, 41

Altorney General Of The
Federavion, 4, 14, 16

Authorities, 12, 22

Accountability Reporting, 132,
146, 147

Accounting, 128, 130, 131,
132, 137, 144, 145, 147

Accounting Scandal, 128, 130,
131, 132, 147

Anti-Corruption, 135, 141, 147

Anti-Corruption Crusade, 129

Breach OFf Contracet, 12

Basic Infrastructure, 52

Bill, 93, 94, 95

Buresu For Code Of Conduct,
o6

Broken Bottles, 112

Burglary, 110

Baby Charlie Gard, 23

Bambing Gesag Children's
Hospital, 30

Best Interests, 23, 27, 34, 35,
42, 44, 46, 47

Bever And Horton, 27, 30



150) Gewarad fdler

Brain Injury. 44

Britamm, 26, 41

British Broadeasting Network,
28,29

By, 23, 25, 11, 46

Banks And Other Financial
Institutions (Amendncnt)
Act, 133

HEribery, 133

Capacity Building, 20

Carcot And Stick, 12

Ceniral Crimingl Regisiry, 13

Chict Akin Olujinmi, 7

Chaef Judae OF The Federal
Capital, 16

Chief Law Officers, 14, 18

{hiet Repistrars, 13

Civil Society. 4, 5§, 15, 16

Caoulitions, 4

Cowmptroller- General Of
Prisons, 16

Conference, 7

Coardination, 1, 4, 5, 14, 18,
v, 19

Corruption, 1, 14, 15, 19, 20

Corrupuion, 15, 19

Criminal Code Law Of Lagos
Starg, 10

Craimmzal Justice Institutions, 16

Crisninat Justice Processes, 6

Crimninal Justice System, 3, 15,
21

Criminal Law, 3

Criminal Procedure Act, 9

Criminal Register, 13

Criminal Registries, 13

Criminal Trials, 13

Catalylic Institution In Nigeris,
45

Commission, 56, 57, 58, 59,
fill, 61, 62, 63, 67, 69, 70,
71, 73, 74, 75, 76

Commizsiom On Human Rights,
36

Consolidated Revenue Fund,
5

Constitution OF T'he Federal
Republic OF Nigeria, 68

Comsultation, 49

Copenhagen Declaration And
Prograrmme Of Action, 56

Culmure, 12, 20, 22

Charity Approach, 95

Charity Or Welfare Benelit, 77

Chief Justice Roberts, 10]

Child Righes Act, 80, 82, 84,
B, E§, 103, 106

Children, 77, 78, 79, 80, #1,
B2, B4, E5, 86, B9, 90, 92,
G3, 94, 95, 97, Y8, 99
100, 101, 102, 103, 106,
107

Children With Disabilities, 77,
B0, 81, 82, 8o, 89, 90, 92,
93, 97, 99, 104, 102, 103,
147

Citizenry, 97

Civil Organisations, 107

Civilizations, 85

Constitetion, 78, 82, &3, 84,
86, 87, B8, 94, 103, 104,
105, 106

Constitntional Amendment, 85

Constimtional Tmmunity, 85



MNiperran Naional Hemaa Bighey Comaission Sowrnad (2007 151

Comvention, 77, 80, 81, 85,
BE, B9, O, 91, 93, 94,
7

Cultural Idemrity, BS

Economic [Mvidends, 96

Ceowas, 87, 106

Education, 77, 78, &80, 81, &2,
3, B4, 85, B6, 87, B8, 80,
91, 92, 43, 94, 93, 95, 97
98, 99, 100, 101, 102,
103, 104, 105, 106, 107

Fiucation For All Review
Repaort (Efa), 96

Enforcement Mechanismis, 95

Entorcement OF Social Rights,
L

Equal, 77, 78, 80, 82, &3, 86,
89, 9, 92, W4, 95, 97, 98,
99, 103, 106, 107

Capital Offence, 108, 111

Capital Monishment, 108

Chermical Marerials, 110

Constitutiomal Objection, 108

Conviction, 109, 110, 112,
114, 115, 119, 123, 124,
125

Counsel, 115

Courts, 108

Criminal Code, 109, 110, 116,
126

Code Laws Of Federation Of
Nigeria, 133

Code Of Conduct Bureau, 146

Collaborate, 128, 147

Conspiracy, 132

Corporate Financial Filings,
135

2

Corporate Governance And
Accounting Scandals, 143

Corporate Organizations, 144

Corrupt Country, 134, 135

Corruption, 128, 129, 132,
133, 135, 137, 138, 139,
141, 142, 143, 146, 147

Criminal Code Law Of
Federation Of Nigeria,
133

Canadian Doctors, 40

Carnevale, 39, 40

Catholic Group, 40

Chaclie Gard, 23, 24, 25, 26,
27,28 39 30,31, 32, 37,
38, 39, 44, 45

Charlie's Parents, 24, 25, 28,
29,30, 43, 44, 45, 48

Child, 23, 27, 34, 39, 42, 46,
47

Children Act Of England And
Wales, 39

Child's Guardian, 42

Child's Right Act Of Nigeria,
39

Childs Rights Act, 23

Chris Gard, 24, 25, 26, 28

Columbia University Irving
Medical Center, 30

Commissioner, 46

Conclusion, 48

Connie Yates, 24, 25, 26, 28

Convention, 23, 27, 28, 34

Convention Of The Right Of
The Child, 23

Convention On The Rights Of
A Child, 27



152 Creneral Tndex

Court OF Appeal, 28, 43, 40

Court OFf Appeal Judges, 28

Czech Republic, 30

Director O Prisoms, 4

Dnrecror-General, 146

Disorderly Behavior, 10

Data Revalution, 64

Declarauon On The Right To
Development, 54, 55, 568

Development, 49 50, 51, 52,
33, 54, 55, 56, 59, 62, 64,
63, 66, 68, 70, 71, 72, 73,
73

Development Framework

Development Framework, 49

Development Tn Human Righits,
449

Development Initarives, 51

Development Durcomes, 49

Drxevelopment Proprammes, 49

[Mscrimination, 49, 64, 65, 68,
04,70, T1, T4

Drispensation Of Tustice, 7, 8

Debate, 1, 11, 22

Disabilities, 77, 90

Dangerous Weapons, 112, 119

Death Penalty, 108, 111, 125,
126

Dieach Sentence, 108, 112, 113,
125

Dna Depletion Svndrome, 24

Dwomald Trump, 30, 31

D, Michio Hirano, 32

Democracy, 97

Devclopment, T8, 79, §2. 84,
&3, 91.92 93,94 95, 98

Diazahilities, 77, 78, 79, &0, 81,
A2, B4, BG, BT, B9, 90, 92,

93, 94, 95 95, 97, 98, 99,
10KY, 101, 102, 103, 108,
107

Disabilities Bill, 77, &, 93

Disability Rights, 77

Efficient

Faderul Capiral Territory (T,
&l

Fundamental Riphts, 68

LEificient Managzement, 7

Efficient Management Of
Criminal Justice
Institucions, 13

Elahorate, Innovative Ard
Revolutionary Provisions,
G

Executive Secretary, 16

Ecomamics For Developing
Countrics, 50

Empowermens, 49

Entrepreneurial Spirit-To Take
Risks, 30

Execution, 112, 113

Federal High Court, 120, 124

Econmnic & Financial Crimes
Commussion (Efec), 133

Embezzlement, 131, 132

Crnployes, 128, 131

Employer Retaliation, 129

Extortion, 133

England, 26, 33, 39, 42

Lurapean Convention On
Human Riphts (Echr), 34

European Court, 29, 43

European Court OF Human
Rights, 29, 43

Federalism, [, 18

Fighy Against Corruption, 15



Sereian Mariope| Husan Reedis Ceromivion Jawrnal (2GF7) 153

Federal Governenemn, T8, 849,
103, 106, 107

Fundamental Freedoms, BS,
a0, 92, 94

Fundamental Human Rights, 83

Fuondamental Right, 84, 87,
105

Firearms Act, 108, 112, 116,
118, 1200, 124, 124

Firing Squad, 112, 115, 125

Federal Ministry Of Finance,
138, 139, 140, 142

Federal Mimstry Of Financc
(Fnf), 138

Federal Ministey Of Finance
Whstlc-Blowing
Programme {(Fmf- Whp),
{38

Financial Records, 134

Frscal Responsibilities Act, 133

Fraud, 130, 133, 134, 135,
138, 142, 143, [44, 146,
147

Fraud, 130, 131, 132, 135,
134, 147

Fraudulent, 128, 130, 131, 144

Freedom OFf Information, 131,
133, 136

Froedom OF Information Act,
136

Family Members, 27

Federal Republic Of Nigeria,
33

Covermment Tostitotions, 70

Giross Domestic Product {Gdp),
5d

Cieneration, 78, 94

Genetic Compasition, 79

Government Policy, 97

Covernment, 29, 30, 34, 43

Greal Ormond Streer Hospital
(Cosh), 25

Guardianslip, 46

Gun, 112, 114, 115, 116, 117

Government

Crovermment Mimistry, 131,
134, 135, 136, 137, 138,
140, 142, 145, 146

Growernment Instivation, 131

Government Reports, 135

High Court, 120, 122, 123,
126

Huospital, 118

Hurran Development
Toiliatives, 10

Human Rights Taw, 8

High Conunissioner For
Human Rights {Ohchr),
T 5 |

Human Development Report,
52,53

Human Development Reports
{Hdrs), 32

Human Rights Impacts, 49

Human Rights Tnstitutions, 57,
62, 75,75

Human Rights Integral, 49

Humun Rights Norms, 63, 72

Hurman Rights Violations, 60,
73

Human Rights, Egmity, 53

Human Rights-Based
Approach, 55

Humilistion, 52



154 Creneral ey

Hunger, 52, 63

Harmful Practices, 128, 130

Haleigh Poutre, 45, 46

High Court, 28, 41, 43 44

Hospice, 45

Hospital, 23, 27, 30, 31, 35,
41, 46

Hospirals And Medical
Personnel, 46

Hughes, 24, 25

Human Rights Law Amnd
Practice Tn Nigeria, 32

Human Diversity, 91, 92

Human Potential, 91, 92

Human Rights Orpanisations,
107

Incentives, 20

Institational Budpess, 19

Internal Oversight, 20

Imterrogation, 19

Hliteracy, 52

Illness And Poor Health, 52

Insecurity, 52

International Covenant On
Civil And Political Rights
(lccpr), 55

International Covenant On
Economic, Civil And
Cultural Rights, 67

International Covenant Om
Economic, Social And
Cultural Rights (lcescr).,
55

Imternational Covenant On
Economic, Social And
Culmral Rights), 67

Integrity, 6, 20

Instimations, 2, 3, 4. 7, &, 12,
13, 14,16, 17, 18, 19, 20,
21, 22

lspector General OF Palice, 4,
[&, 21

Local Governments, 70, 72

Individualised Educarion
Programme (lep), 99

Individuzls With Thsabilities
Education Act (Tdea), 99

Infrastructural Architeciure Of
Education, f&

Inteprate, 93

International Conventions, 96,
107

International Law, 92

Implermentation, 77, 78, 79,
BO, B2, 83, &6, 88, 91, 93,
54, B5, 96, 97, 98, 100,
103, 104

Imprisonment, 110, 118, 124,
126

Inventory Of Capital Offences,
111

Iron Rods, 112

Independent Corrupt Practices
And Commission, 146

Information, 136, 137, 139

Institutions, 128, 131, 137,
142, 147, 148

Investigative Journalism, 132,
135, 137, 142, 147

Individuals, 29, 46

Infantile Onset Encephalopathy
Mitochondrial, 24

Iraly, 30

Judge OF The: Federal High
Court, 16



Sjgerin fearfonal Meman Rickhee Comunssion Joyral 120070 155

Tudges, 11, 15

TJunior Secopdary School, 79

Joseph Marachli, 40, 41

Judge Francis, 13

Kidmapping, 111, 112

Kidmpping, 11

KEnowledge, 78, 98

Khnomamal And Doward, 41

Lepal Foundations, 4

Loitering, 10, 12

Lawyer, 10, 19

Law Enforcement, 4, &, 9, 12

Law Enforcement, 4, 8, 9, 12

Lapal Awd Council, 4, 5, 10,
la, 1%

Lepislation, 3, 6, 11, 21

Languape And Values, 85

Lepal And Policy Refarms, 77

Lepal Framework, 77, 78, 82,
7

Litcratc Socicty, 82

Local Courts, 96

Local Governiments, 82, 103,
17

Legal, 129, 134, 135, 1358, 14]

Legal Consequences. 130

Legislation, 128, 131, 136

Legislative Bodies, 27

Lite Support, 25, 28, 25, 39,
43, 45, 46

Life-Supporting Treatment, 26,

" 2R, 32, 34, 35, 36, 43, 46,
47, 48

Londen High Court, 26

Macarthur Foundation, 17

Mimster Of Imternal Affairs, 4

Minor Offerses, 10

Miscellanous Provisions) Ace,
10

Mandate, 4, 7, 18

Magzistratcs, 5, 11

Mechanisms, 5, 19, 20, 22

Mr. Abubakar Malami, 14

Br. Moharuoed Bello Adoke,
/

Mwrter, 11

Manpower, 63

Marginalized Comrmumnies, 49,
Tl

Molean And Menuilan, 51

Millepmaum Declaration, 63, 6d

Millenmium Drevelupment Goals
{Mdes), 63, 6d

Mitigation Or Avoidance Of
Adverse Impacts, 49

Maichet, 112, 114, 117

Military Dictatorship, 123

Military Bepime, 111

Miliary Begimes, 112

Massachusetrs Social
Department, 46

Medical History, 32

Medical Treaumen, 30, 37

Mental, T8, 7Y, 85, BE, #9 9],
o2

Military Governemend, 104

Millenninm Development
Goals, 77

Monster, 96

Mismanagement, 128, 131, 138

Money Laundering, 132

Monecy Lavndering
{Prohibition) { Amendment)
Act, 133



156 Crevtered Didex

MNew' York-Presbyterian
Huospital, 30)

Mews Medical [T, 40

Nigerian Child, 23, 47

Nucleoside Treatment, 44

Manonal Interest, 131

Migeria, 128, 129, 130, 131.
133, 134_ 135, 136, 138,
139, 140, 141, 142, 144
146, 147

Mational Bureaw OF Stavstcs, 9

National Working Geoog, 7

MNigeria, 1,3, 4,5, 6,7, 8, 9,
10, 11, 12, 13, 16, 17, 18,
19, 20, 22

Nigerian Bar Association, 7, 17

Nigeran Instiniee OF Advanced
Legal Studies, 3

Non-Proft Organizations, 13

Morth-Fast, 15

Mational Human Rights
Commission Of Nigeria
(Nhrcn), 49

National Human Rights
Institutions, 49, 58, 60,
68, 72

National Human Rights
Institurions (Nhris), 76

Martion Building, 78, 90

Mational Assembly, 77, 79, 81,
B4, 87, 105, 107

Mational Development, 77, 78,
g

MNational Human Righrs
Comunission (Nhre)
Report, &0

Natiomal Policy On Education,
79, 82, 94, 103, 108, 107

National Values, B35

Migeria, 77, 78, 79, 80, 81,
B2 B4, B6, 87, B&, 89, 90,
o6, 103, 105, 106, 107

Migerian Bar Association, 107

Nigerian Law, 77, 83, &7, 93

Nations Bducanomal, Scientific
And Cultural Organisation
(Lncsco), 78

Nigerizn Civil War, 112

Migerian Crimnal Laws, 125

Oredo Stace, [4, 17

Opacity, 19

Offensive Weapon, 110, 111,
112, 115, 116, 117, 119,
124

Pane]l On Implementation OF
Justice Reform, 7

Police Institution, 20

Police Service Commission, 20

Palice, 3, 8, 10, 11, 19, 20, 21

President OF The Nigerian Bar
Association, 4

Pretrial  Practices, 12

Pretrial Detention, 6, 8, 11

Pretrial Population, 5, 8

Professor Yem: Akinseye-
eorge, 7

Prosecutors, 3

Paris Principles, 57, 58, 62, 70

Participation, 49, 55, 64, 68,
71

Powcrlessness, 52

Practical And Pragmatic
Options, S0

President Mubwmmadu Buhari,
T3



Mgerian National Heman Righes Commleasion Souwrma! (200 75 157

Parents, 82, 84, 85, 86, 89,
93, 99 101, 107

Physical, 79, B1, BS, &8, 89,
91, 92,99

Policy

Policy Formulation, 77, 79,
B2, B3, B4, 97, 103

Poverty, 96, 57, 98

Powrers, 78, B3, 84, 87, BE,
104, 106

Primary, 7%, B4, 91, 92, 0F

Psychological, 79

Public Officials, 96

Pubhe Schools, 93, 102

Pistol, 113

Police, 1153, 118

Property, 109, 110, 111, 116,
118, 119

Punishment, 108, 110, 112,
114, 126

Private Sector, 128

Professional, 130, 144

Public Instibetions, 142, 147

Public Interest Disclosure Act
1998, 143

Public Office, 133

Public Offices, 128, 130

Public Procurement, 142

Public Records, 135, 136

Public Servants, 141

Paediatric Hospital, 30

Parental Responsibility, 29, 42,
45

Parental Rights, 34

Parents, 23, 25, 29, 30, 39,
41, 45

Patient Autonomy, 39

Persistent Vegetative State, 46

Physical, Mental And Spiritual
Health, 47

Physicians, 37, 46

Pope, 23, 29, 30, 31, 43

Pries:s For Life, 40

Reform, 1, 5, 13, 14, 17

Revolutionary Lepislation, 1

Revolutionary Lepislation, 6

Rights, 7, &, 16, 18

Ropues, 10

Religicus Groups, 85

Right Of Childeen, 77, &2, 90,
9], 107

Right To Education, 83, 91,
98, 103, 105, 106, 107

Righis Of The Child, 80, B5,
&8, B0

Robbery, 108, 109, 110, 111,
112, 113, 115, 116, 118,
120, 121, 122, 123, 124,
126

Robbery And Firearms {Special
Provisions) Act, 111, 113,
115, 114, 120, 121, 123,
126

Robbery And Firearms Act,
108, 112, 116, 118, 124,
126

Regulatory Agency, 129

Regulatory Reports, 135
Rawlinson, 29

Right To Life, 23

Rights Of Baby Charlie, 32
Robinson And Greenhill, 44
Silen: Revolution, &
Society, 5, 7, B



158 el finex

Solomon Arase, 21

Stakeholders, 15, 16, 21

State Commitrees, 4

State Security, 15

Superior Courts, 15

Suspect, 7. 10, 11, 12,19

Sensory, 79

Social, 77, 79, 80, 93, 95, 94,
9g, 100, 102, 107

Social, Economic And Civil
Rights, 93

apecial Education, 99

Special Education And
Eehabilitation Services
(Osers, 99

Stakeholders, 82, 107

States Parties, 85, 90, 91, 92,
093, 94 .

Statutory Right, 103

Supreme Court OF Nigeria, 87,
105

Sustainable Development
Goals, 77, 83

Sentenced, 110, 113, 114, 115,
119, 124, 125

Social, 111, 112

Stealing, 109, 110, 111, 116

Supreme Court OF Migeria, 111

Schnetder And Rice, 40

smith-Squire And Robert, 45

Superior Medical Knowledge,
40, 47

Supreme Court, 28

Surrogate Decision-Making, 47

Sales Revenue, 128

Sustainable Development
Gioals, 49, 57, 63, 46, 70

Sustainable Development Goals
(Sdgs), 49, 57, 63, 70
Sustainable Development Goals
{5dgs), 49

Tangible Cutcomes, 1, 3

Technocratic Development
Schemes, 54

Technological Advancement,
51

Torado, 30, 51

Transparency, 49

Teachers, §1, 86, 95, 98

Teaching, T&

The Child Rights Act, 78, 79

Training, 78, 95, 99

Theft, 109, 110, 119

Trial Court, 113, 114

Tax Records, 135

Theft, 132, 133, 138

Transparency International,
128, 134, 135, 141

Taylor, 43

Telegraph, 24, 25, 45

Therapy, 28, 38, 41, 42

Treatment, 25, 26, 27, 28, 30,
31, 34, 35, 36, 37, 38, 39,
40, 41, 43, 44, 45, 46, 47,
48

Un General Assembly, 57, 58,
63, 70

Un Guiding Principles On
Business And Human
Rights, 75

Un Secretary General's
Synthesis Report, 65

United Nations (Un)
Declaration On The Right
To Development, 54



Niperian Nagopal fHuman Rights Commizsion Jowrnal (20170 159

United Mations Development
Programme {Undp), 52

Tnited Mations General
Assembly, 34, 57, 64

United Mations Human Rights
Treaty Bodies, 65

TTmversal Declaranon OF
Human Rights, 56

L.5. Department Of Educaton,
g

United MNauons, 77, 78, B0, B3,
oo, 93, 97

Linited Narions Convention On
I'he: Right OF Persons
With United

Universal Basic Education Act,
18, B, 82, 84, 10D

Universal Basic Education
Commission, 107

Universal Basic Education
Program, 57

United Kingdom, 23, 25, 2?
29, 31

United MNations Convention On
The Rights Of The Child
Uncee), 27, 34

United States Of America, 25,
27, 28, 29, 30, 38, 43

Universal Declaration Of
Human Righs, 33

Vienna Declaration And
Programme Of Action, 56

Voicelessness, 52

Yulperable Populations, 49

Wagabonds, 10

Wictums, 8

Watican Passports, 31

Wiolation, 87, 94, 57, 98, 99,
103, 106

Vietim, 108, 116, 119

Violence, 109, 110, 111, 116,
125

Worid Conference For Human
Righis, 57

World Conference On Human
Rights, 56, 57

World Summit For Social
Development, 56

Watchdog, 128, 132, 137, 142,
1445, 147

Watchdog Reporting, 132

Whistle Blowing, 128, 130,
132, 138, 140, 143, 144,
146, 147

Whistle Blowing Law, 141

Whistle Blowing Policy, 138

Whistleblower Protection Act,
143

Whistleblowers, 129, 132, 138,
140, 142, 143

Whistleblowing

Whistleblowing Policy, 128,
129, 130, 131, 132, 142

Whistlebowing, 128

Witch-Hune, 148

Waorld Bank, 133

Wilkinsom And Savelescu, 37

X-Ray, 108



NIGERIAN NATIONAL HUMAN
RIGHTS COMMISSION

OE034344492 0BO2333B014



